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Liability for Loss Through Spurious Pay Roll 
Checks 


recent decision the Supreme Court Michigan, 
Detroit Piston Ring Company Wayne County Home 
Savings Bank, 233 Rep. 185, involves loss 
through checks which were wrongfully included 
the company’s pay roll and collected forged indorsements. 

appeared that the plaintiff, Detroit Piston Ring Com- 
pany, kept checking account the American State Bank 
Highland Park. One Helen Culbert, trusted clerk 
the company’s employ, had charge the pay roll. Commenc- 
ing June, 1922, she followed the practice inserting upon 
the pay roll the names former employees the company 
who were not, the time, the company’s employ. She 
followed this practice for period two years and seven 
months without being found out. After the checks for 
particular pay roll were signed, she would abstract those which 
were payable former employees fictitious persons, forge 
the payees’ indorsements them and cash them. Most the 
checks were cashed the Wayne County Home Savings 
Bank, bank located near the plaintiff company’s factory, 
but which the company kept account. few them 
were cashed retail stores the city Detroit. Altogether 
she put through 567 these spurious checks before discovery 
came about. The plaintiff then brought suit for $33,942.54, 
which $28,006.66 represented the amount the checks, the 
balance being interest. 

The evidence showed that the pay roll clerk altered the 
plaintiff’s cost accounts cover her fraud. The plaintiff, 
finding that its cost production was increasing without 
apparent reason, employed auditors check its accounts. 
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The auditors, however, made examination the pay roll 
accounts and thus the irregularities remained undiscovered. 

The company had time clock and each employee had 
card, which was required punch arriving work and 
upon leaving. anyone had any time during the perpetra- 
tion these fraudulent acts, compared the pay roll sheet with 
the time cards the whole scheme would have been immediately 
discovered. The fraud was actually discovered when dispute 
arose over amount paid certain employee. settling 
this dispute the superintendent the factory had occasion 
look over the pay roll sheet. glance noticed the names 
employees who had not been with the plaintiff for long 
period time and, after brief investigation the whole thing 
came 

Michigan there statute which provides that bank 
shall not liable depositor for the payment forged 
raised check unless, within three months after the voucher 
returned the depositor, gives notice the payment 
the bank. The bank relied this statute the defense. 
was held that the statute constituted defense, the reason 
being that does not apply checks bearing forged indorse- 
ments. this point the court said: 


Section 8041 the Compiled Laws 1915 reads follows: 
bank shall liable depositor for the payment forged 
raised check unless within three months after the return the 
depositor the voucher such payment such depositor shall notify 
the bank that the check paid forged raised.” 

This statute was enacted for the purpose giving the bank prompt 
notice that check has been forged raised. This could readily 
discovered the drawer the check immediately upon its return 
him. knows his signature better than any one else. might 
not know the signature payee with whom was unacquainted, 
and might take longer than three months discover that the check 
had been indorsed some one other than the payee. Similar cases 
have been before the courts other states, and has been uniformly 
held that the statute only applies facts that necessarily must 
within the knowledge the drawer the time the return the 
check him, namely, whether his name has been forged the check 
raised, the name the payee changed. has not been applied 
the forging the indorsement the payee. 
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Another defense urged the defendant bank was that 
the plaintiff had, upon receiving its canceled checks each month, 
signed the following receipt: 


“Received from American State Bank, Highland Park, Michigan, 
statement account Detroit Piston Ring Co., and all paid checks, 
notes, and vouchers listed said statements, all which are hereby 
accepted genuine and correct unless notice the contrary 
received within ten days from date. 

“Highland Park, July 1922. 
Randall.” 


The following words were printed across the face the 
statements delivered with the canceled checks each month: 


examine this statement upon receipt and report once 
you find any difference that this bank may know definitely whether 
their books agree with your own. 

“If error reported ten days the account will considered 
correct. 

items are credited subject final payment.” 


holding that this did not constitute valid defense the 
court said: 


The reasoning regard the statute applies with equal force 
the defendant’s claim that the signing the receipt and the notice 
given the bank*discharges defendant from all further claims 
the part plaintiff. Neither the plaintiff nor the defendant knew, 
the time the receipt was given each month, that the indorsements 
payees’ names were not genuine. Nor there duty the part 
the drawer ascertain whether the indorsement payee’s name 
genuine not, for many instances may not familiar with 
the payee’s signature. The most that can claimed for the receipt 
and notice that they have made the statement the bank account 
stated, but this can always opened upon proof fraud mistake. 
Shipman Bank State New York, 126 318, 371, 
791, Am. St. Rep. 821; National Surety Co. Presi- 
dent, etc., Manhattan Co., 252 247, 169 372, 67, 
ignorance the fraud, was acting under mistake fact, and 
should not bound the account stated. Knowledge the fraud 
cannot imputed plaintiff because subordinate agent, Helen 
Culbert, knew it, since she acquired her knowledge while acting 
opposition the interest her principal. Shipman Bank, supra; 
American Sash Door Co. Commerce Trust Co. (Mo. App. 1930) 


L 
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876, 142 974, 1915B, 815. 


judgment favor the plaintiff, however, was reversed 
and new trial granted the ground that the trial court 
should have submitted the jury the question whether the 
plaintiff was negligent failing have complete audit 
its affairs made upon discovering that its manufacturing costs 
were mounting rapidly without apparent reason. The trial 
court, seems, had directed verdict favor the plaintiff 
without permitting the jury pass the question 
gence. this point the court said: 


the beginning the period during which the fraudulent checks 
were issued, the only negligence the part the company consisted 
the failure its officers make thorough check the pay roll. 
Each time the pay checks were issued, the officer signing them would 
compare the checks with the pay roll, but time was complete 
investigation made, comparison the checks with the time 
cards, nor was audit the pay roll ever made. perfectly 
clear that complete investigation would have disclosed the fraud 
once. 

Whether these facts constitute such negligence bar the plain- 
tiff disputed question. Los Angeles Investment Co. Home 
Savings Bank, 180 Cal. 601, 182 293, 296, 1193; Jordan 
Marsh Co. National Shawmut Bank, 201 740, 
(N.S.) 250. Kaszab Greenebaum Sons Bank Trust 
Co., 252 App. 

After study the foregoing authorities, while recognizing 
conflict them, not think this the sort conduct that should 
operate estoppel the plaintiff. 

depositor may not sit idly by, however, after knowledge has come 
him that his funds seem disappearing that there may 
leak his business, and refrain from taking the steps that careful 
and prudent business man would take such circumstances, and which 
taken, would result stopping the issuance fraudulent checks. 
fails take such step, the facts may establish his negligence 
the eyes jury, and that event would precluded from recover- 
ing against the bank. some time during the period the defalca- 
tions, the present case, the officers the plaintiff had fact brought 
their attention which should have given them notice that something 
was amiss their accounting system. This was the fact that the cost 
production their piston rings became noticeably higher, that 
became very difficult secure orders. When this was first realized, 
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the officers had check made their accounting system, but was 
superficial one, for the accountants did not make audit the 
pay roll. Just when, all, sufficient knowledge was brought home 
them have caused prudent business man carefully check his 
expenditures, and whether they exercised due care their attempt 
discover possible leaks their business, are questions for the jury. 
The judgment must reversed and new trial granted; this court 
cannot properly pass upon questions negligence except when the 
facts are such that all reasonable men would likely draw the 
same inferences from them. 


Certification Check Altered Payee 


The California District Court Appeal has decided that 
drawee bank, which certifies check which the payee’s name 
has been altered and subsequently pays collecting bank, 
will not permitted recover the money from such collecting 
bank, nor from person who indorsed the check after its 
certification. 

The decision Wells Fargo Bank Union Trust Com- 
pany Bank Italy, which will found published full 
among the banking decisions this issue. The reason under- 
lying the decision that bank, which certifies check, admits, 
under the provisions the Negotiable Instruments Act, the 
existence the payee and his capacity indorse. This admis- 
sion provided for sections 187 and the Act. 

Section 187 provides that “certification equivalent 
acceptance.” 

Section provides that “the acceptor accepting the 
instrument engages that will pay according the tenor 
his acceptance; and admits: The existence the drawer, 
the genuineness his signature, and his capacity and authority 
draw the instrument; and The existence the payee and 
his then capacity indorse.” 

The facts this case were follows: August 24, 1923, 
the McCormick Steamship Company drew check for 
$1,425.88 the plaintiff bank the order Albert Meyer 
Company. Subsequently without the consent the drawer 


decision will found published full among the banking 
decisions this issue. 
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the name the payee was erased and the name Harry 
Behling substituted, this alteration being made with such skill 
defy detection. 

the time there was clerk the employ the 
McCormick Steamship Company the name Harry 
Behling. August 24, purchased certain articles 
merchandise from one Popkin, with whom 
acquainted for some years. told Popkin that had 
check the plaintiff bank and requested Popkin identify 
him. The two thereupon went the plaintiff bank where 
Popkin identified Behling and the check was certified. Popkin 
then took Behling the defendant bank where Popkin kept 
his account and identified him there. Upon this identification 
the defendant bank paid the amount the check Behling. 
The name Behling was indorsed the check, but whom 
the indorsement was made does not appear. This indorsement 
was followed that Popkin. 

When the steamship company discovered what had 
happened promptly notified the plaintiff bank which there- 
upon started this action against the defendant bank and 
Popkin. was held, for the reason stated above, that the 
plaintiff was not entitled recover. 

seems that the decision should have been favor 
the plaintiff bank the theory that what the certifying 
bank admitted under the statute was the existence the 
original payee, Meyer Company, and its capacity indorse. 
Meyer Company was the real payee the check. Behling 
did not become the payee unauthorized alteration. 
Meyer Company being the real payee, would seem that 
indorsement Behling’s name was forgery the sense that 
purported transfer title the check which could not do. 
There are many cases which hold that certification does not 
admit the genuineness the indorsements the check and 
that bank may recover the money paid certified check 
which has been wrongfully indorsed after certification. 

When person whom check offered refers the 
drawee bank before paying cash for it, does for the 
primary purpose finding out whether the check “good,” 
that is, whether drawn against sufficient funds and 
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whether will paid presentment. wanted know 
whether the payee’s name had been tampered with after the 
check had left the drawer’s hands, would not the 
drawee bank, which has more knowledge that point than 
has himself, but would the drawer from whom 
could get accurate information. seems rather illogical, 
therefore, hold that certification bank effect 
warrants that there has been alteration the payee’s name. 

The statute says that the acceptor admits the “payee’s 
capacity indorse,” not that the indorsement when made will 
genuine; the acceptor does not admit the payee’s “authority” 
indorse. “Capacity” apparently means contractual capac- 
ity; other words, the acceptor could not escape liability 
the ground that the payee was minor corporation 
otherwise lacking contractual capacity. This word “capac- 
ity” found again section the Act which specifically 
provides that the indorsement corporation infant 
passes title the instrument notwithstanding 
capacity.” 

are correct this theory the plaintiff should have 
been allowed recover from the bank the ground that the 
indorsement was forgery and that bank would have been 
permitted charge the check against Popkin’s account. That 
would seem the proper place for the loss rest. Popkin was 
the one who had something gain out the transaction and 
the one who enabled the holder the check put into 
circulation and thus create the loss which became the subject 
this law suit. 


Drawee Bank Cannot Recover Money Paid 
Forged Check 


drawee bank, which pays check knowing that the signa- 
ture not the genuine signature the depositor but believing 
that the check has been signed the depositor’s son, who has 
authority sign checks for the depositor, cannot recover the 
money from the bank which the check was cashed, even 
though the latter cashed the check for stranger without 


| a 
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requiring identification. Bank Pulaski Bloomfield State 
Bank, Supreme Court Iowa, Rep. 124. (This 
opinion supersedes the earlier opinion the Supreme Court 
Iowa this case, 226 Rep. 119, which was published 
the September, 1929 issue the Journal page 722. 

The check involved this case purported drawn 
the plaintiff, Bank Pulaski, Tucker, one the 
plaintiff’s depositors. was payable the order Hazen 
Spears and was for the sum $173.25. The stranger re- 
quested the assistant cashier the defendant, Bloomfield State 
Bank, cash the check. The assistant cashier asked the 
stranger was the payee named the check and received 
affirmative answer, whereupon cashed the check. The 
stranger indorsed the check this form, “Hazen Speer,” 
which was not the way the payee’s name was spelled the 
check. When the check reached the plaintiff, drawee, was 
recognized that the signature was not that the depositor. 
The official handling the transaction, however, supposed that 
the check had been signed the drawer’s son, Ross, who had 
authority sign checks against the depositor’s account, and 
accordingly paid the check. 

was later discovered that the drawer’s signature was 
forgery and the plaintiff began this action recover the 
amount the check. The plaintiff bank predicated its right 
recover two grounds: First, that the defendant bank 
was negligent paying the check stranger without requir- 
ing identification, and second, that the defendant, its in- 
dorsement, guaranteed the genuineness the prior indorse- 
ment, which the plaintiff claimed was forgery. holding 
that the plaintiff was not entitled recover, the court said: 


the question negligence, legal discussion has taken wide 
range the briefs. Beginning with Price Neal, Burr. 1354, all 
the cases have been marshaled bearing upon the various hypotheses 
upon which recovery back may had drawee bank which has 
mistakenly paid forged check against its depositor. The appellant’s 
(plaintiff’s) contention that the negligence the first cashing bank 
proper ground such recovery. This contention was accepted 
the trial court and taken for granted. have therefore 
occasion consider question law. there was error the 
attitude the court that respect, was not error adverse 
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the appellant. the circumstances attending the cashing 
the check was introduced, and have set forth above the substance 
thereof. was likewise introduced the circumstances under 
which the check was paid the drawee bank. That evidence disclosed 
that Tucker had been depositor the drawee bank for more than 
twenty years and that its officials were familiar with his signature; 
that the official who accepted and paid the check question observed 
the purported signature the check the time such payment; 
that observed that the signature the check was not the genuine 
signature Tucker; that believed, however, that the signature was 
authorized Tucker. testified that knew that Ross, the son 
the depositor, was authorized sign his name and that believed 
the signature had been written Ross. The fact here disclosed 
clearly put the official upon active inquiry. Having observed that 
the purported signature was not fact genuine, was not deceived 
the forgery. was not misled into believing that the signature 
was genuine. The signature the maker, such was, did not 
purport made third person for the maker. Knowing that 
the signature was not genuine, the paying official deliberately took 
chance the question authority. Under all the circumstances 
surrounding him, was negligent doing? Such was the question 
fact presented the trial court upon the evidence. 

The trial court held that the plaintiff’s official was negligent 
this point and that such negligence was the proximate cause the 
loss. The court held also that the negligence the cashing bank was 
not established the circumstances put evidence. Under the evi- 
dence jury question was presented. The finding fact the trial 
court had support the evidence and now binding this 
appeal. error therefore available the appellant this point. 
pass the second predicate. 

The plaintiff pleaded, and now contends, that the purported in- 
dorsement Hazen Spears was forgery; that the defendant guar- 
anteed such prior indorsement; and that liable the plaintiff 
such guarantor. Whether, the premise were proved, the con- 
clusion would follow, need not here consider. See McCornack 
Central State Bank, 203 Iowa, 833, 211 542, 1297. 
sufficient this point say that the premise was not proved. 
That say, there was proof that the purported indorsement was 
forgery. did appear that one Hazen Speer lived Davis county 
and that had nothing with the transaction question. But 
the indorser purported Hazen Spears. Such was the name the 
purported payee. There was proof that “Hazen Spears” was not 
the true name the party who negotiated the instrument the 
defendant. have occasion therefore give further considera- 
tion this proposition plaintiff. 
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Signing Without Reading 


dangerous practice sign written contract without 
first carefully reading it. surprising thing how many 
decisions there are, which person unsuccessfully attempted 
ecape liability contract, using defense the fact 
that signed the contract without reading and was under 
the impression that its terms were different from what they 
turned out be. 

The rule applied the courts that person cannot avoid 
written contract into which has entered the ground 
that did not attend its terms, that did not read the 
document which signed, that supposed was different 
its terms, that was mere form. 

There are decisions from practically every state support 
this rule. decision the United States Supreme 
Court, Upton Tribilcock, 45, the Supreme Court 
remarks: 

“Tt will not for man enter into contract, and, 
when called upon respond its obligations, say that 
did not read when signed it, did not know what con- 
tained. this were permitted, contracts would not worth 
the paper which they are written. But such not the law. 
contractor must stand the words his contract; and, 
will not read what signs, alone responsible for his 
omission.” 

But man, signing agreement without reading it, may 
escape liability where can show that his signature was 
obtained misrepresentation fraud. Such case Zinman 
Lockwood, 245 Supp. 696, recently decided the 
City Court Binghamton. 

The action was brought the plaintiff Zinman, trading 
under the firm name and style the Convention Reporting 
Company, recover from the defendants, Lockwood and 
Geiser, doing business under the trade name Binghamton 
Hardware Company, the sum $114.48, with interest, which 
the plaintiff claimed due from the defendants for copy 
the stenographic report the convention the New York 
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State Sheet Metal Contractors’ Association held Utica, 
New York, April and 17, 

The action was based the following written contract 
signed the defendant, Lockwood, representative the 
Binghamton Hardware Company: 


New York State Sheet Metal Contractors Association Convention 
—Utica, Y.—April and 17, 1930. 
Attendance Record 

Name and Title—O. Lockwood 

Representing—Binghamton Hdwe. Co. 

Address—Binghamton, 

Order for Transcript. 
April 16, 1930. 
Convention Reporting Co., Battery Place, New York City. 

Please send (me) copies the stenographic report the 
proceedings the convention the New York State Sheet Metal 
Contractors Association, held Utica, Y., April and 17, 1930, 
for which (I) shall pay you 35c per page for each copy ordered. 

Name and title—O. Lockwood 
Representing—Binghamton Hdwe. Co. 
Address—Binghamton, 


The defendant testified that signed the paper the 
instance young woman representative the plaintiff, 
whose request was that sign the “attendance record,” and 
that she covered the printed portion the paper with her hand 
the time the signing. further testified that 
believed the paper was something reference the Sales- 
men’s Auxiliary the New York State Sheet Metal Contrac- 
tors’ Association. was held that was not liable the 
contract. 

more detailed outline the evidence given the 
following paragraphs quoted from the court’s opinion: 


the close plaintiff’s case, the defendant moved for the dis- 
missal the complaint against all the defendants, except Orin 
Lockwood, individually, which motion was granted. 

The undisputed evidence the defendant, summarized brief, 
that the 16th day April, 1930, attended the convention 
the New York State Sheet Metal Contractors’ Association held the 
Hotel Martin, Utica, Y.; that was not delegate the conven- 
tion; that upon entering the convention hall met old friend 
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his, Theodore Vollertsen, who was president the Salesmen’s Auxiliary 
the association, and was seated table, together with one man 
and two women; that Vollertsen asked the defendant Lockwood join 
the Salesmen’s Auxiliary, which did and received membership card 
that that time one the young ladies seated the table put forth 
paper the defendant, asked him sign the attendance record, 
which did, signing the top Exhibit that the defendant, after 
signing Exhibit turned speak Vollertsen again, when the 
young lady, holding her hand over the printed portion Exhibit 
said “sign down here, you will.” defendant testified that believ- 
ing the paper was something reference the Salesmen’s Auxiliary, 
signed and went into the convention. Defendant further testified 
that did not know that this was order for any stenographic 
report the proceedings, and that did not knowingly sign any 
such order for the minutes. That later Binghamton, about May 
31, 1930, received the stenographic minutes the convention, and 
about three days thereafter bill came for the same; that returned 
the minutes the plaintiff who refused acceptance. 

The young woman who requested the defendant sign the 
attendance record was the agent the plaintiff, and any misrepre- 
sentation, concealment, fraud her part are imputed the 
plaintiff, and, such agent the plaintiff, the young lady assumed 
have been familiar with the contents the alleged contract, and 
asking the defendant sign the attendance record and later 
“sign again down here,” the same time covering the printed matter 
the alleged contract with her hand without giving the defendant 
any opportunity examination, she, agent the plaintiff, obtained 
the signature the defendant the alleged contract fraud, con- 
cealment, and misrepresentation, and the defendant was justified 
relying upon the representations made believing that was 
signing the attendance record again, and owed the plaintiff duty 
diligent effort discover the falsity the representations made 
the matter which was concealed from his sight. Strauss Co. 
Welsbach Gas Lamp Co. Misc. Rep. 184, 367; Brown 
Post, Hun, 303, affirmed 651. 

The defendant was given opportunity read the contents 
the alleged contract. The courts have gone far hold that, 
under circumstances such surrounded the signing the alleged 
contract this case, the defendant would not called upon even 
read the instrument signed. Wilcox American Telephone Tele- 
graph Co., 176 115, 153, Am. St. Rep. 650. 

The defendant offered the evidence numerous witnesses, each 
whom turn testified that signed similar contract, and all 
whom testified certain misrepresentations, concealment, and fraud 
upon the part the plaintiff obtaining their signatures said 
contracts. This testimony was offered and received the question 
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fraud. This evidence was admitted under the authority Altman 
Duffy, 212 57, page 66, 105 839, 1915B, 
103, Ann. Cas. 1915D, 176; Boyd Boyd, 164 234, page 

Complaint dismissed, with court costs the defendant amounting 
$1.70, and statutory costs amounting $10, making total 
$11.70. Judgment entered accordingly. 


Chattel Mortgage “All Other Cattle” Not 
Valid Lien 


The story how individual borrowed money from 
three different banks, giving each them chattel mortgage 
the same cattle, and how the bank which first placed its 
mortgage record lost out because the mortgage described 
part the security “all other cattle owned me” 
certain county told recent decision the Court Civil 
Appeals Texas, First State Bank Kingsville First 


State Bank George West, Rep. (2d) 378. The 
mortgage did not protect the mortgagee against subsequent 
lienors because the description the cattle was insufficient 
put them upon notice the mortgagee’s rights. 

The facts involved are told the following language 
the court: 


The facts show that the Kingsville bank (First State Bank 
Kingsville) lent about $8,000 one Nixon buy certain cattle, 
and that secure the amount Nixon executed his promissory note and 
mortgage the cattle bought him; the cattle being identified 
the mortgage being branded with what known lazy brand. 
Afterwards, with the knowledge and implied consent the Kingsville 
bank, the cattle were removed from Kleberg county, which Kings- 
ville the county seat, Live Oak county, for better pasturage. 
the county last named Nixon borrowed money from the George 
West bank, (First State Bank George West) giving security his 
note, signed also one Goodman, and mortgage part the 
same cattle already mortgaged the Kingsville bank. Nixon, with 
thrifty enterprise and skillful manipulation, worthy better cause, 
proceeded Mathis San Patricio county, and obtained loan 
from the national bank Mathis (First National Bank Mathis). 
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The different banks claiming the same cattle, portions thereof, 
described having different brands. 

The national bank Mathis placed its mortgage record ahead 
the other two mortgages and was followed the George West bank 
and then the Kingsville bank. The mortgage first recorded the 
Mathis bank described three horses and then included “all other cattle, 
etc.,” owned Nixon. The mortgage did not give the sex, age, color, 
brands any the cattle. The Mathis bank had second 
mortgage, dated April 1921, which was purported recorded 
March 1921, impossible date for such registration. That 
mortgage, while describing the cattle, recited that they were San 
Patricio county, and was filed for record Live Oak county. Again, 
September 26, 1921, after the mortgages the other two banks 
had been recorded, the Mathis bank filed another mortgage cattle 
with certain brands, and sought correct irregularities and defects 
the other mortgages, especially the one dated April 1921. 
The cattle, with the consent the George West bank, were placed 
pasture partly Live Oak, McMullen, and Duval and were 
moved from that pasture one Kleberg county, but, with the 
consent the Kingsville bank, that part the cattle claimed the 
George West bank were moved back the pasture partly Live Oak 
county, where they were sold the agent the George West bank, 
and the proceeds credited the debt due Nixon that bank. 
The agent the George West bank was permitted take all the 
cattle described the mortgage the George West bank, well 
twenty-two others not belonging it, which were returned the 
pasture Kleberg county. What became the cattle not appro- 
priated the George West bank not disclosed the evidence. 
These are the salient facts the case, far can ascertained 
from the confused statement facts. 


The reasons why the mortgage the Mathis bank afforded 
security are given the following paragraphs quoted 
from the court’s opinion: 


The first mortgage filed the Mathis national bank gave 
description the cattle sought covered it. They were de- 
scribed “all other cattle owned me” Live Oak county. There 
was way identify the cattle, and, the words “all other cattle” 
followed the description three horses, might surmised that “all 
other cattle” were horses. The prime object recording mortgages 
give notice the claim the mortgagee against certain property, 
and, order constitute lien, the property sought bound 
must described with sufficient accuracy indicate the property. 
(Tex. Civ. App.) 935; Hamilton Na- 
tional Bank Harris (Tex. Civ. App.) 260 318. between the 
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bank and Nixon the description might have been capable being made 
certain evidence aliunde, but that rule would not prevail 
record intended give notice subsequent creditors purchasers. 
The bank evidently did not deem sufficient, for afterwards secured 
another mortgage, which had better description; but was not 
effective against the other banks because the cattle were located 
the mortgage San Patricio county, and should have been 
recorded that county and not Live Oak county. This the 
mortgage that shown have been recorded before was executed. 
The discrepancies and defects were sought corrected mort- 
gage date September 26, 1921, after the mortgages the other 
banks had been recorded Live Oak county. testimony was 
insufficient show that the First National Bank Mathis had lien 
the cattle superior that either the other two banks. 


Recital That Trade Acceptance “Arose Out 
the Purchase Goods” 


recital trade acceptance the effect that the obliga- 
tion the acceptor “arose out the purchase goods from 
the drawer” does not affect the negotiability the acceptance. 
The most recent decision holding one the California 
District Court Appeal, Allenberg Rapken Co., Limited, 
291 Pac. Rep. 281. 

number trade acceptances there found addi- 
tional recital the effect that the maturity the acceptance 
“is conformity with the original terms purchase.” 

has been held several cases that such clause destroys 
the negotiability the instrument which appears. 

These decisions make necessary for banks exercise 
caution dealing with instruments containing clauses this 
character. trade acceptance this form held non- 
negotiable, bank, which purchases from the drawer even 
for value and good faith, may find that cannot enforce 
against the acceptor because defense which would not 
available against the bank the acceptance were negotiable. 

the California decision above referred the court said: 

The draft recited that the obligation the acceptor arose out 


the purchase goods from the drawer. This recital imported merely 
that the agreement referred was the origin consideration the 
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instrument and not that the instrument was subject hereto. Civ. Code, 
3084, subd. held the following cases, the recital was but 
statement the transaction which gave rise the instrument and 
did not render non negotiable: Utah Lake Irrigation Co. Allen, 
Utah, 511, 231 818, 651; McCornick Gem State 
Oil, etc., Co., Idaho, 470, 222 286, 288, 867; Mer- 
chants’ National Bank Santa Maria Sugar Co., 162 App. Div. 248, 
147 498; Id., 220 732, 116 1061; Coopersmith 
Maunz, 227 App. Div. 119, 237 American Exchange 
National Bank Steeley (Tex. Civ. App.) (2d) 1038; 
Arrington Mercantile Protective Bureau (Tex. Civ. App.) 
(2d) 663. The case Westlake etc., Corporation 
Merritt, 204 Cal. 673, 269 620, 811, which followed 
Lane Co. Crum (Tex. Com. App.) 291 1084, not decision 
the contrary. There the draft contained the additional recital that 
“maturity being conformity with original terms purchase,” and 
pointed out American Exchange National Bank Steeley, where 
Lane Co. Crum distinguished, this clause imported the existence 
contract whose terms determined the maturity the draft, which 
was not true the other recital. 


Losses Not Covered Fidelity Bond 


fidelity bond which provides that shall cover only losses 
which occur during the period covered the bond, are dis- 
covered within that period within fifteen months thereafter 
and are reported within the next ten days, does not cover losses 
discovered more than fifteen months after the termination 
the bond; and the appointment receiver for the bank after 
the term covered the bond does not extend the time. was 
held recent decision the United States Circuit Court 
Appeals, Thompson American Surety Co., Fed. Rep. 
(2d) 953. 

The bond involved this case insured the Citizens’ Na- 
tional Bank Albert Lea, Minnesota, against losses through 
the fraud, dishonesty, theft, etc., one Olson, employee, 
the extent $10,000. The material parts the bond read 
follows: 


“We, Oscar Olson Principal, hereinafter called the ‘Em- 
ployee,’ and the American Surety Company New York, Surety, 
bind ourselves pay Citizens National Bank, Albert Lea, Minnesota, 
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Employer, such pecuniary loss, not exceeding Ten Thousand 
Dollars, the latter shall have sustained money other personal 
property (including that for which the Employer responsible), 
any act acts Fraud, Dishonesty, Forgery, Theft, Embezzlement, 
Wrongful Abstraction Wilful Misappropriation the part the 
Employe, directly through connivance with others, while any 
position any location the employ the this surety- 
ship begin March 20th, 1918, and end, (a) with the date the 
discovery the Employer either loss hereunder dishonesty 
the part the Employe, (b) with the date the retirement 
the Employe from the service the Employer, (c) with the date 
the termination the suretyship the Surety the Employer the 
manner hereinafter set forth clause 

“Provided, However, 

That loss discovered during the continuance this surety- 
ship within the fifteen months immediately following the termination 
thereof, and that notice such loss delivered the Surety its 
home office the City New York within ten days after such 
discovery. 

“2. That claim, any, submitted the Employer writing, 
showing the items and the dates the losses, and delivered the 
Surety its home office within three months after such discovery, 
that the Surety shall have two months after claim has been presented 
which verify and make payment. the meantime suit, 
action proceeding shall brought against the Surety the 
Employer, nor after the expiration twelve months after the delivery 
such statement claims. any suit, action proceeding the 
Employee shall, with reasonable diligence can found within 
the jurisdiction, made party the suit and served with process 
therein. 

“3. That event shall the liability the Surety for any one 
more defaults the Employe during any one more years 
this suretyship exceed the amount herein specified. 

That this suretyship may terminated Surety upon 
thirty days’ notice the Employer, the Employer upon notice 
writing the Surety specifying the date termination. There- 
upon the Surety shall refund the unearned premium claim has 
been paid hereunder.” 


The bond remained effect until March 30, 1926. During 
the month February, 1927, receiver was appointed for 
the bank. September, 1927, which was more than fifteen 
months after the termination the bond, the receiver dis- 
covered losses which had occurred during the continuance 
the bond aggregating $8,400. 
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this action, brought the receiver, was held that 
there could recovery, the court saying: 


appears from the allegations the complaint that the losses 
occurred between the date the execution the bond and its termina- 
tion, but that none these losses were discovered, either during the 
continuance the suretyship, nor within the fifteen months imme- 
diately following its termination. There seems ambiguity 
the terms this contract, and, hence, there occasion invoke 
rules for its construction. The provisions are specific, and the parties 
had right contract. The liability was plainly limited such 
losses might discovered within the time specified. The parties 
were sui juris; hence, capable contracting, and they saw fit 
contract for limited liability. The liability way dependent 
upon the exercise diligence discovering losses, and read such 
provision condition into the contract would amount making 
new contract for the parties. Similar provisions insurance and 
indemnity contracts have been upheld the previous decisions this 
court. United States Fidelity Guaranty Company Rice (C. A.) 
148 206, 208; New Amsterdam Casualty Company Central 
National Fire Ins. Co. (C.C. A.) (2d) 203; St. Louis Archi- 
tectural Iron Company New Amsterdam Casualty Company (C. 
A.) (2d) 344; Clements Preferred Accident Insurance Com- 
pany New York (C. A.) (2d) 470; Commercial Casualty 
Company Fruin-Colnon Contracting Company (C. A.) (2d) 
425; Lombard Investment Company American Surety Company 
(C. C.) 476. 

United States Fidelity Guaranty Company Rice, supra, 
this court considered provision bond given contractor for 
the construction building, the effect that liability should 
attach the surety unless should receive notice from the owner 
any default the part the contractor promptly knowledge 
thereof the owner, and, any event, not later than thirty days 
after any such default. the course the opinion said: 

“The parties, clear and unambiguous language, contracted that 
liability should attach the surety company unless received 
notice any default the part the contractor promptly upon 
knowledge thereof the owner, and, any event, not later than 
days after any such default the end that might avail itself, 
desired, the opportunities furnished the bond for protecting 
itself. think that stipulation the contract was binding upon 
the owner the obligation pay was upon the surety company. 
But whether was reasonable not consequence. The parties 
were sui juris, capable making their own contracts and undertook 
so, and whatever they clearly and distinctly agreed upon 
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the instant case, there claim that any acts Olson 
prevented discovery the loss, but argued that, because the 
loss was not discovered, and that due diligence was exercised the 
plaintiff and the officers and directors the bank, other than Olson, 
this effect extended the limitation the bond. Under the plain 
provisions this contract there was liability unless the loss 
not only occurred within the coverage the bond, but was discovered 
within the time limited. 

finally argued that this provision the contract was effect 
suspended the appointment receiver for the bank, after the 
termination the bond. alleged that, the time the 
appointment the receiver, the losses had not been discovered and 
that they were not apparent the face the books and records 
the bank. That the receiver, upon his appointment, diligently investi- 
gated the affairs the bank and that, result this investigation, 
the discoveries loss were made. have already observed that the 
action based upon contract, and provision can read into this 
contract extending the liability losses not discovered within the 
period limited thereby. When the bank became insolvent and the 
receiver took over its assets, took only the assets, property, and 
rights which the bank had. The question was before the Supreme 
Court North Dakota Baird Northwestern Trust Co., 
opinion that case, the court said: 

“It seems that there possible ground for saying that 
the period covered the bond was extended reason the insol- 
vency the bank and the manner which its affairs were thereafter 
administered. The bond was explicit terms. covered definite 
period. That period expired date certain. Any loss come 
within the terms the bond had discovered within six months 
from that date. not see how the fact that the banking depart- 
ment took over the bank prior the expiration the bonded period 
can make any difference regards the terms the contract the 
liability the surety thereunder. There was provision the 
contract extending the terms thereof such contingency, and none 
can implied. this connection see Larrabee, Receiver Title 
Guaranty Surety Co., 250 Pa. 135, 416, 1916F, 709.” 


Banking Decisions 


this department are published each month all the important decisions 
the Federal and State Courts, involving questions pertaining 
the law banking and negotiable instruments 


LOSS DUE PAYING CHECKS AGAINST 
UNCOLLECTED ITEMS NOT COVERED 
INSURANCE 


World Exchange Bank Commercial Casualty Insurance Co., New 
York Court Appeals, 173 Rep. 902 


The payment bank’s paying teller checks drawn the 
bank against uncollected items, the belief that the checks are 
good, does not constitute dishonesty within the meaning in- 
demnity policy protecting the bank against ‘‘any loss through any 
dishonest criminal act any the insured’s officers, clerks 
other employees.’’ was held although the payments were 
made violation rule established the bank that checks 
against uncollected items were not paid except with the con- 
sent one the bank’s officials. 


Action the World Exchange Bank against the Commercial 
Casualty Insurance Company. Judgment Trial Term favor 
plaintiff was reversed the law and facts the Appellate Division, 
and new trial granted (229 App. Div. 458, 242 821), and 
plaintiff appeals, with stipulation for judgment absolute. 

Order Appellate Division affirmed, and judgment rendered. 

Max Greenberg and Meyer Greenberg, both New York City, 
for appellant. 

Colley Williams and Allan Rowe, both New York City, for 
respondent. 


CARDOZO, J.—The plaintiff, bank the city New York, 
received from the defendant bond policy insurance indemnify- 
ing against certain described losses suffered its business. 

Martin Katz, trading Tunney Rooters, opened depositor’s ac- 
count with the plaintiff September 14, 1926. Between that time 
and September deposited number checks and drafts, some 
genuine, some forged. The checks, when forged, were drawn 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 558. 
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banks the far West. The drafts were drawn the Metropolitan 
Mortgage Securities Company, which was merely trade-name for 
Katz himself. 

There was rule the bank that payments were not made 
depositor against uncollected items deposit without the consent 
the president, or, times, another officer. During the days when 
the fictitious items were course collection, Katz drew his checks 
the account, handed them the paying teller, and received the 
over the counter. The teller, Castellano, paid them believing them 
good, but mindful the fact that they were drawn against un- 
collected items deposit. the presentation the first check, one 
for $600, received the approval the president before paying out 
the money. When the other checks were offered, paid them without 
inquiry. September 23, 1926, about week thereafter, the fictitious 
items deposit were returned uncollected. loss had then been 
suffered the sum $22,824.50, for which the bank has had judg- 
ment upon the contract indemnity. The Appellate Division, revers- 
ing this judgment, has ordered new trial. The case now here 
upon appeal the plaintiff with stipulation for judgment ab- 
solute. The reversal being the facts well the law, the 
plaintiff, prevail, must satisfy the court that the loss matter 
law within the coverage the bond. Goodman Marx, 234 
172, 186 853. there any question fact from which 
opposing inferences can drawn, the Appellate Division was free, 
the exercise its discretion order new trial. 

The plaintiff points three subdivisions the policy, designated 
and covering the loss. They will considered succes- 
sion. 

Subdivision gives indemnity the bank for ‘‘any loss through 
any dishonest criminal act any the insured’s officers, clerks 
other employees wherever committed and whether committed 
directly collusion with The plaintiff says that Castel- 
lano was guilty, matter law, dishonest criminal act when, 
mindful the state the account, permitted depositor draw 
against uncollected items deposit without the president’s approval. 

think the quality the act not obvious and determinate 
exclude opposing inferences. First Nat. Bank Edgewater, 
967. Criminal the act was not, unless done with criminal intent. 
408. The presence that intent not, the setting these cir- 
inference law. The question perhaps closer 
whether the act within the meaning the policy must said 
for dishonesty within such contract may something 
short City Trust Safe Deposit Surety Co. Lee, 
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204 Ill. 69, 485; Mitchell Grain Supply Co. Maryland 
Casualty Co. Baltimore, Md., 108 Kan. 379, 383, 195 978, 
1488; Aetna Casualty Surety Co. Commercial State Bank 
Rantoul (D. C.) (2d) 474; United States Fidelity Guar- 
anty Co. Egg Shippers’ Strawboard Filler Co. (C. A.) 148 
Genesee Wesleyan Seminary United States Fidelity Guaranty 
the mores (customs) rather than the statutes. Dishonesty, un- 
like embezzlement larceny, not term art. Even so, the 
measure its meaning not standard perfection, but in- 
firmity purpose opprobrious furtive fairly character- 
ized dishonest the common speech men. ‘‘Our guide the 
reasonable expectation and purpose the ordinary business man 
when making ordinary business contract.’’ Bird St. Paul Fire 
Marine Ins. Co., 224 47, 51, 120 86, 87, 
875; Silverstein Metropolitan Life Ins. Co., 254 81, 84, 171 
914. 

this standard govern, think the quality the teller’s 
act for the triers the facts. was not acting lucri 
gain some benefit for himself. was not acting with the thought 
giving anything any one, the triers the facts might say. 
The money was due the uncollected checks were good. believed 
them good, for, with without sufficient reason, believed 
them certified. ought, even then, have consulted his 
superior instead venturing act alone. None the less, his only 
object was the furtherance the business without useless fuss and 
pother. The act was wrongful one, very likely technical conver- 
sion, certainly departure from instructions, but the common 
speech men there would reluctance describe flagitious 
dishonest. different question might here payments against 
uncollected items had been forbidden always and every one, had 
been excluded altogether from the the bank. they 
were not excluded altogether but were permitted made with 
superior’s approval. The situation much the same the teller 
had been required verify the state the account reference 
the ledger, and had chosen take chance and trust recollection. 
The act, even prohibited, was not radical departure from the 
general business the bank the functions the actor exact 
imputation dishonesty when there was innocence motive. 

Subdivision gives indemnity for any loss ‘‘through robbery, 
burglary, (whether common law statutory), theft, hold-up, 
misplacement destruction while the property actually within 
the offices the This clause might apply the loss 
suffered the plaintiff were not for subsequent exception. 
subdivision (a), the ‘‘bond does not any loss effected 
means forgery, except when covered insuring clauses and D.”’ 
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The loss question was one effected means forgery (Trade 
Bank New York United States Fidelity Guaranty Co., 249 
held excluded, 

Subdivision gives indemnity for ‘‘any loss through the payment 

the faith such checks.’’ Part this loss was caused 
the establishment credit the faith forged checks, but 
part only. Most the loss came through not for checks, but 
for drafts bills exchange. The rule common law was inveter- 
ate and inflexible that check must always drawn bank 
banker. Daniel Neg. Inst. 1566, 1568; Bowen Newell, 
190, 195; Merchants’ Nat. Bank State Nat. Bank, Wall 604, 647, 
Ed. 1008; Espy First Nat. Bank Cincinnati, Wall. 
604, 620, Ed. 927. The statute, indeed, even narrower, for 
limits check bill drawn ‘‘a bank.’’ Negotiable Instruments 
Law (Consol. Laws, 38) 321. assume for present purposes 
that, the construction business document such the policy 
suit, the definition may widened, accordance with common-law 
analogies include drafts upon ‘‘banker.’’ Cf. Banking Law 
(Consol. Laws, Indeed the very title the policy, ‘‘banker’s 
blanket this assumption the range its pro- 
tection. The Metropolitan Mortgage Securities Company, however, 
was neither bank nor banker. was merely trade-name for 
Katz for Wise, his alias. The plaintiff was not told that was 
bank, and, for anything that can say with certainty, did not believe 
one. 

not mean that the actual nature the business decisive 
conflict with appearance. policy insurance covering loss 
from credits the faith forged checks may not unreasonably in- 
elude documents purporting checks and dealt with the 
insured, though truth they are merely drafts nonexistent cor- 
porations worthless men straw. The difficulty that there 
nothing the evidence call for the conclusion, least one 
law, that the plaintiff received the drafts the belief that they were 
checks, that the belief, existed, was reasonable the light 
disclosed. the the evidence least consistent 
with the conclusion that the plaintiff crediting its customers 
not attempt discriminate between checks and other drafts, but dealt 
with paper each class footing equality. True, the bills 
were marked ‘‘accepted,’’ but acceptance not confined checks. 
The common formula for certification employs another word. Certifi- 
equivalent (Negotiable Instruments Law [Con- 
sol. Laws, 38].§ but also something more. Unlike mere 
acceptance, more than promise acceptor assume the 
payment the draft; warranty that funds sufficient for that 
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purpose are presently deposit, and have been set aside for that use. 
Merchants’ Nat. Bank State Nat. Bank, supra; Goshen Nat. Bank 
Rep. 765. 

most, the question one fact whether the drafts were 
credited with the understanding, reasonably induced, that they were 
drawn bank banker, and hence checks. This 
for many reasons. The plaintiff might reasonably expected 
know the banks and bankers doing business its own city. the 
face the documents the drawee was described located New 
York. There was thus opportunity and invitation investigate its 
origin. The name does not contain within itself representation, ex- 
press implied, that the company assuming incorporated 
bank, still less private banker. The slightest inquiry would have 
shown that was nothing the kind. The trade certificate file 
sets forth the purposes the business. They are not the activities 
characteristic the business banking. Securities Co. 
Cosman, 253 130, 170 519. Nor was inquiry omitted 
altogether. officer the plaintiff bank called upon Katz the 
opening the account investigate his standing. was found 
occupying desk with the grandiose title his company inscribed 
upon the office door. there were any visible tokens banking 
business, they are not mentioned the record. True that the 
drafts were made out engraved printed blanks, similar their 
make-up the common form checks, but this not decisive 
their character, though which with others may 
not lacking significance. what extent had tendency 
mislead the bookkeepers and tellers the service the plaintiff, 
the triers the facts should say. There least intimation 
the record that would not have misled them all they had used 
reasonable care. The intimation that the Metropolitan Mortgage 
Securities Company was known not bank, but that teller, 
glancing hastily the paper, confused the name the drawee with 
that the Metropolitan Trust Company, and entered accordingly. 

conclude that clause limited genuine checks docu- 
ments which good faith and upon reasonable grounds are believed 
checks and are dealt with that basis. Unless the documents 
are that nature, the insured crediting them takes the risk 
forgery. Certainly the bond would not cover the forgery promis- 
sory note, coupon, bank note money, yet these 
too might credited with ensuing damage. The word that used 
the policy has now, and for many years has had, proper legal 
meaning. Nothing the surrounding circumstances elsewhere 
points the conclusion that this meaning was discarded altogether 
the thought the contracting parties. the contrary, bank 
banker, having regard banking practice, would unlikely de- 
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Certainly would unusual credit such bill cash anticipa- 
tion collection. The proper legal meaning not different from the 
one commonly accepted commerce and finance. 

The order should affirmed and judgment absolute ordered 
against the appellant the stipulation, with costs all courts. 


BANK NOT LIABLE CASHING DRAFTS 
DRAWN AGENT 


Andrews Citizens’ State Bank Decatur, Supreme Court 
Michigan, 232 Rep. 185 


The plaintiffs, produce dealers, appointed agent, authorized 
buy produce and issue drafts the plaintiffs payment; 
and they notified the defendant bank. After the defendant 
had several drafts drawn the agent and the plaintiffs 
had paid the drafts was held that the plaintiffs could not re- 
pudiate the drafts and hold the defendant liable the ground 
that they had not been issued for produce. 


Action Sam Andrews and another, Andrews 
Brothers, against the Citizens’ State Bank Decatur. Judgment for 
defendant, and plaintiffs bring error. 

Affirmed. 

David Hubar, Detroit (Milton Maddin, Detroit, 
for appellants. 

Cavanaugh and David Anderson, both Paw Paw, for 


appellee. 


POTTER, J.—Plaintiffs, produce dealers Detroit, are engaged 
buying farm produce various places the state Michigan, 
and were, the time the cause action herein alleged have 
engaged purchasing farm produce the vicinity 
Decatur, Mich. They there employed one Brandt their buying 


agent. March 1927, plaintiffs wrote the defendant bank 


follows: 


1927 
State Bank, Decatur, Michigan. 
have appointed Mr. Robert Brandt your 
city our produce buying representative that territory, and while 
all the vouchers issues for produce may not come through your 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 54. 
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bank will load produce other points like Waverly, Marcellus, 
large volume business right there Decatur. 

are operating throughout Michigan buying direct from the 
growers and have buying stations now about 130 140 different 
points Michigan, and our method payment for this produce 
issue voucher signed the buyer for the produce which the 
grower takes the local bank and gets his cash, and the vouchers 
are forwarded here Detroit for clearance through the clearing house 
direct the Peoples State Bank for payment. 

trust you will able handle these potatoes the same 
the other banks around the state, and you want any information 
relative the responsibility and reputation Andrews Brothers, 
would suggest that you take with the Peoples State Bank 
Detroit. could also refer you few banks Southern Michi- 
gan, Bronson, Coldwater, The First National Bank Burr Oak, and 
any banks the Northern Indiana onion country, where 
operate very extensively. 


there any other information you desire, would appreciate 
you taking with us. 
you for any courtesies you might extend and trust- 


ing the growers that vicinity will appreciate our coming into that 
territory, are, 


truly yours, 
“M:MAC Andrews 


Brandt issued some sight drafts which were cashed the de- 
fendant bank, forwarded the regular course business the city 
Detroit and presented the People’s Wayne County Bank, 
which plaintiffs carried their account, paid that bank, charged 
the account, and plaintiffs advanced the necessary money 
the bank pay for the same, and they were paid for and accepted 
plaintiffs. claim these sight drafts were not issued for 
produce; that the consideration therefor failed and instituted suit 
against defendant declaring the common counts assumpsit 
damages the sum $1,627.75. the bill particulars 
they list the vouchers which they claim were paid defendant and 
which were forwarded Detroit and paid the People’s Wayne 
County Bank Detroit and charged their account and accepted 
and subsequently paid them and delivered the People’s Wayne 
County Bank Detroit plaintiffs. the conclusion the plain- 
tiffs’ testimony, both parties moved for directed verdict. The court 
directed verdict cause action, and plaintiffs bring error. 

There claim the sight drafts drawn Brandt were forgeries. 
The trial court said: ‘‘So far the evidence discloses, the only 
evidence the defendant bank had, the purpose for which Brandt 
drew the drafts, was such evidence upon the face the 
drafts themselves. This evidence was available the plaintiffs 
the defendant. these drafts showed their face they had been 
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drawn Brandt, and cashed defendant bank, contrary the 
so-called letter instructions, plaintiffs should not have honored the 
drafts from time time they were presented. Having voluntarily 
paid the drafts, they cannot now complain, seek claim that de- 
fendant bank cashed the drafts contrary 

think the conclusion the trial court was correct. Robin- 
son Reynolds, Queen’s Bench, 196, the position the parties 
was substantially defendant here were suing plaintiffs, after 
and before payment the drafts. said: ‘‘The sole 
ground which the defendant relies that the acceptance was not 
binding account the total failure insufficiency the con- 
sideration for which was given, the document, the delivery 
which the acceptance was given, having been forged, and there never 
having been any other consideration whatsoever for the acceptance 
the defendants. And this would have been good answer the 
action, the bank had been the drawers the bill. But the bank 
are indorsees, and indorsees for value; and the failure want 
consideration between them and the acceptors constitutes defence; 
nor would the want consideration between the drawer and acceptors 
(which must considered included the general averment that 
there was consideration), unless they took the bill with notice 
the want consideration, which not averred this plea. Admit- 
ting that the bill was accepted the drawee the request the 
bank, and consideration which turns out utterly worthless, 
the case the same the bill had been accepted without any 
value all being given the bank the defendants; and, that 
supposition, the defendants would still liable acceptors the 
bank, who are indorsees for value, unless, not only such want con- 
sideration existed between the drawer and acceptors, but unless the 
indorsees had notice knowledge thereof. For the acceptance binds 
the defendants conclusively, between them and every bona fide 
indorser for value. And matters not whether the bill was accepted 
before after such indorsement. Consistently with every averment 
the plea, the bill may have been accepted the the 
drawer; for his and the plaintiff would then un- 
questionably have right sue, having given full value for it.’’ 

think this case conclusive upon the proposition that plain- 
tiffs, having accepted the drafts, when they were presented the 
People’s Wayne County Bank Detroit, and paid the same, are 
bound thereby, and they cannot now back their own acceptance 
and payment these drafts and maintain action against defendant. 

First National Bank Detroit Burkham, Mich. 328, 
said: 


not claimed this case that the drawees had relied upon 
the responsibility the drawer, and that had failed them, they would 
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have had any ground recovery against the payees. But think 
would exceedingly unsafe doctrine commercial law, that one 
who has discounted bill good faith, and received its payment 
the strongest possible assurance that was drawn with proper 
authority, should afterwards hold the moneys subject such show- 
ing the drawee might able make the influences operating 
upon his mind induce him make payment. The beauty and 
value the rules governing commercial paper consist their perfect 
certainty and reliability; they would worse than useless the 
ultimate responsibility for such paper, between payee and drawee, 
both acting good faith, could made depend the motives 
which influenced the latter honor the paper. 

best view that can taken this for the 
below is, that there was mutual mistake fact under which the 
bank discounted and the drawees paid the bill. Conceding this, why 
should the drawees allowed transfer the loss the bank? 
Usually when one two parties equally innocent must suffer, the law 
leaves the loss where has chanced fall; but like this, 
the law should assist either party the ground mutual mistake, 
should not the drawees. This suit seeks reverse the 
rule commercial law, and transfer from the acceptor the payee 
the responsibility which the former assumes acceptance, and which 
the law leaves there.’’ 


This case relies upon Robinson Reynolds, 196, and 
Thiedemann Goldschmidt, Gex, which the court said 
appeared unanswerable. 

Judgment affirmed, with costs. 


CONSTRUCTION CONTRACT GUARANTY 


Bank United States Chemical Bank Trust Co., Executor, New 
York Supreme Court, New York Law Journal, December 1930 


guaranty reading, ‘‘We hereby jointly and 
severally guarantee,’’ which signed only one person, 
binding that person where does not appear that his inten- 
tion was become liable only the event that the guaranty was 
signed others. 

further held that the guaranty, which quoted full 
the opinion following, applied successive renewals notes 
given the borrower the bank whose favor the guaranty 
made. 


WALSH, J.—This action brought recover the sum $34,500 
and interest, alleged due the plaintiff under guaranty alleged 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) §471. 
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have been executed and delivered defendant’s testatrix 
plaintiff July 1927. The guaranty reads follows: 


York, 7/6, 1927. The Bank United States, New York 
City, and consideration one dollar ($1.00), the 
receipt which hereby acknowledged, and your extending credit 
accommodations Edward Rowan, hereinafter designated 
borrower, hereby jointly and severally guarantee you the pay- 
ment any liability said borrower you heretofore, now 
hereafter incurred, including any overdraft, promissory note, 
amount authorized charged the borrower, and all liabilities 
any time incurred said borrower you, and agree fully 
indemnify you against any loss damage you may sustain account 
such liabilities, and hereby jointly and severally agree pay 
you immediately without demand any sum due which may become 
due you from said borrower whenever the latter shall fail pay 
the same. This shall continuing guaranty and agreement in- 
demnity for any liability the said borrower you heretofore 
hereafter incurred until written notice from you the contrary 
shall actually delivered and acknowledged you writing, 
and this guaranty and indemnity shall both supplemental and 
additional any other guaranty guaranties, indemnity indemni- 
ties and security securities heretofore hereafter received you 
from the borrower, the undersigned any other person persons 
secure any liability said borrower, and the liability the under- 
signed hereunder shall not affected impaired reason the 
taking releasing any such other guaranty guaranties, in- 
demnity indemnities, security securities without any notice 
us. Notice your acceptance this guaranty and notice 
transactions liabilities contracted incurred said borrower 
under this agreement, and the default said borrower, any, are 
hereby Margaret Rowan, Witness: Edward 
Rowan. 


The complaint alleges that, relying said guaranty, plaintiff 
extended credit accommodations and loan Edward Rowan, 
$34,500, evidenced seven promissory notes, which plaintiff dis- 
for it. That upon the maturity the notes they were not 
paid and renewal notes were given various dates between November 
21, 1928, and January 16, 1929. Margaret Rowan died March 
19, 1928, which was before the last set renewal notes was given 
the plaintiff. Though the defendant claims that the evidence does not 
establish that the guaranty was signed its testatrix, find that 
was signed. 

The guaranty its face states that ‘‘we hereby jointly and 
severally and ‘‘we jointly and severally agree 
and also that continue ‘‘until written notice from 
reason these recitals, defendant that was intended 
joint and several obligation, and never was signed any 
other guarantor, never became binding its testatrix. 

The general rule that one signing and delivering instrument 
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bound its obligations although was not executed all parties 
for whose signature was prepared, where there nothing indicate 
intention him who signed that was not bound until 
was signed the others, which intention brought home the 
obligee. When the intent manifested that the contract 
executed others than those who actually signed it, inchoate 
and and does not take effect binding contract unless 
executed all the parties. Prima facie, the contract that de- 
fendant’s testatrix, and the event she meant not bound 
she should have accompanied delivery with expression 
such intention (Dillon Anderson, Y., 231, 235; Parker 
Bradley, Hill, 584; People Lee, 104 Y., 445). rests upon 
the person executing the instrument establish that was not 
bound its provisions and that the delivery was given 
escrow, and not absolute (Chouteau Suydam, Y., 179). 
Nothing shown warrant the conclusion that the testatrix indi- 
the time the delivery the instrument that she did not 
intend bound unless other parties also signed. The original 
notes were not paid and discharged the taking the renewal 
notes (Jagger Walker, Y., 521; Garfield National Bank 
Wallace, 223 App. Div. 303; Cohn Rossmore, 225 App. Div., 300, 
and Corpus Juris, 656, and cases cited). 

The extension time payment did not release the guarantor. 
The instrument sued continuing guaranty. was given 
plaintiff bank for the purpose having extend 
tions its customer. broad its scope, guaranteeing the pay- 
ment ‘‘any liability said borrower now hereafter incurred, 
any overdraft, promissory note, amount authorized 
charged the borrower, and all liabilities any time incurred 
said borrower While definite rule for the construction 
contracts guaranty can extracted from the many decisions, 
each adjudication depending upon its own facts, the cardinal principle 
applied read the writing, and, taking its language 
connection with the relative position and purpose the parties, 
gather from their intent the questionable part. 
have continuing contract, practically unlimited its scope, given 
bank for the purpose having extend credit accommodations 
its The rule seems that where guaranty given 
bank secure advances drafts and notes, the guaranty may 
construed apply successive advances, acceptances 
dorsements which would renewed from time time. 

The reason for this rule set forth Merchants National Bank 
Whitehall Hall (83 Y., 338), where, construing instru- 
ment somewhat similar the one here under consideration, the court 
said (page 343): ‘‘The effect continuing security that ap- 
plies any future transaction between the parties that within the 
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limits the agreement. The instrument before wide limit 
could well be. does indeed specify the party for whose benefit 
made, and the person (Hall) whose dealings with that party are 
guaranteed. also engages for the payment, rather than the collec- 
tion, the demands against Hall; though that hardly narrowing 
the liability the stock. specifying the plaintiff, national 
bank, the party for whose benefit made, implication arises 
that the dealings Hall and the bank are such are usual the 
business bank loan and discount with borrower from it. 
This might sometimes operate limit the liability the guarantor. 
Otherwise than these there are limits expressed the assign- 
ment which the operation and effect are held in. specifies 
kind demand, amount, length time any indebtedness, 
length time for which the stock might liable. the last 
particular was susceptible limit being put upon it, any time 
after was made, the will the defendant. She might, giving 
notice, have restricted the demands actually held the bank 
the time notice (Mason Pritchard, Camp., 436, Y., 
demand, applies ‘debts successively renewed’ (Merle Wells, 
Camp., 413). not suppose that these words Lord Ellen- 
borough that case meant the same the technical renewals 
matured note bank. Those Judge Story Douglass 
Reynolds (supra, 125), come nearer, not quite it: ‘This 
being continuing guarantee, which the parties contemplated 
series transactions, the defendants must necessarily have understood 
that there would successive advances, acceptances and indorsements, 
which would renewed and discharged from time time.’ 
not denied that guarantor may held for all that done 
for his principal that was contemplated the contract (N. 
Sav. Bank Gill, H., 578). Nor denied that 
contemplated continuing contract guaranty that the 
and the principal will carry the business provided for the 
manner which has heretofore, the knowledge the guarantor, 
been transacted (id., Reddish Watson, Ham., Ohio, 510). Further 
than that, the contract continuing guaranty contemplates that the 
unparticularized transactions the and the principal will 
carried the usual course the business provided for (N. 
Co. Bank Mitchell, Conn., 206; Combe Woolf, Bing., 156, 
seems recognize such principle; and does Howell Jones, Cr. 
Mees. Rose., 97. See, also, Fox Parker, Barb., 541). The 
ereditor here national bank and the dealings anticipated were 
banking business. The general course business community, 
including the universal practice banks, matter which the 
courts may take judicial notice (18 Y., supra, 512). 
tice banks, either with favored customers with debtors who are 
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not able pay maturity, renew the obligations payment 
able, and quite convenient, take new note, without payment 
money the old one, and receive from him the price another 
discount. the debtor not good expedient some- 
times keep his debt along renewals, taking from him the dis- 
count each extension. These are gifts time.’’ 

The court further (on page 348) recognized the general principle 
that gift time principal debtor discharges the surety, but 
limits the application the rule cases where ‘‘new arrangements, 
not contemplated the time entering into the guaranties any 
the parties, are introduced, and thus the state circumstances 
altered without the contemplation and without the consent one 
the Here the wording the guaranty and the circumstances 
under which was given indicate that the guaranty was apply 
successive renewals notes given the borrower the bank. Cases 
this effect are Hartwell Richards Co. Moss (R. Atl., 
941); Burt Butterworth (R. I., Atl., 167) and City Nat. Bank 
Poughkeepsie Phelps (86 Y., 484, 491). Verdict directed 
for plaintiff for $34,500 with interest the sum $3,290.17. Execu- 
tion stayed thirty days and defendant have sixty days 
make and serve 


STOCKHOLDER NOT LIABLE 
MENT WHERE STOCK PLACED HIS 
NAME WITHOUT HIS KNOWLEDGE 


Baird McLean, California District Court Appeal, 292 Pac. 
Rep. 280 


The president bank, for his own convenience, placed ten 
shares the bank’s stock his brother-in-law’s name. soon 
the brother-in-law found out about (nearly six years later) 
took prompt steps have the shares transferred out his 
name. About eleven months later the bank failed. was held 
that the brother-in-law was not liable for assessment although 
under the laws the state (North Dakota) stockholder’s liability 
for one year after the transfer his stock. 


Action Baird, receiver Towner County Bank 
Perth, D., against McLean. Judgment for defendant, and 
plaintiff appeals. Affirmed. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1191. 
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Heffron, Eugene, Or., and George Stone, San Diego, 
for appellant. 

Elmer Jensen, San Jose, and Anson Hilton, Oakland, for 
respondent. 


KNIGHT, J.—This action was brought the receiver in- 
solvent North Dakota state bank recover the sum $1,000 
stockholder’s liability created the statute that state. Judgment 
was given for the defendant, and plaintiff appeals. The determina- 
tive question presented relates the legal effect of, and the sufficiency 
the evidence sustain, the trial court’s finding that defendant was 
not any time the owner the stock. 

Briefly stated, the essential facts are follows: January 16, 
1919, while the defendant McLean was serving officer the 
army France, his brother-in-law, named Rother, who was president 
said bank, placed ten shares the bank’s stock, for his own con- 
venience, name the books the bank. McLean knew 
nothing about the matter until October, 1924. that time was 
living California, and received letter from Rother, stating 
what had done, and adding that, would permit the 
his account which had been with the bank 
remain there, (Rother) would continue let the stock remain 
name. McLean replied immediately, stating that had 
established permanent residence California, that wanted 
use his money here, and that consequently did not wish accept 
the stock. Shortly afterwards Rother sent him certificate represent- 
ing the stock which was asked indorse blank, that the 
matter could straightened out the books the bank. 
indorsed the certificate requested and returned once Rother, 
the indorsement thereon bearing date November 12, 1924. The 
transfer the stock was made the books the bank accordingly. 
The bank failed October 29, 1925, and two months thereafter 
assessment was levied the stock. Under the North Dakota statute 
stockholder’s liability continues for one year after the transfer 
the stock. After returning the indorsed certificate McLean heard 
nothing more about the matter until some time subsequent the 
bank’s failure and the levy the assessment, which time was 
notified that was expected pay the assessment. 

The evidence further shows that, required the statute that 
state, the president and cashier the bank filed with the bank 
examiner and auditor, twice each year, verified list the stock- 
holders the bank, which included name during the time 
the stock stood his name the books the bank; also that 
1919 dividend was declared, and that during the years 1920, 1921, 
and 1922, annual meetings the stockholders were held, which 
the stock question was represented. But, admittedly, time 
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did McLean have any knowledge the filing said lists, nor the 
thereof; nor did ever receive any part the dividend; 
nor was aware the stockholders’ meetings; nor does appear 
from the record whom under what circumstances the stock was 
represented said meetings. 

view the foregoing facts, find reason disturb the 
judgment. held Schlitz Thomas, Cal. App. 635, 216 
51, such this where ownership stock denied, the 
liability ‘‘is not based upon ownership, but upon estoppel deny 
such ownership, and establish the elements estoppel must 
shown.’’ the present case, will observed, there evidence 
whatever establishing, even inferentially, any element estoppel. 

Appellant contends, however, that, even conceding that defendant 
never was the owner the stock, his voluntary act indorsing the 
certificate rendered him ‘‘just liable the creditors said bank 
were conclusively established that was the owner said 
stock and supporting such contention appellant relies 
mainly upon the ease O’Connor Witherby, 111 Cal. 529, 
227, 229, wherein was held with reference the peculiar facts 
that case that the indorsement the certificates stock the 
defendant therein was ‘‘conclusive proof, his own admission, that 
knew, ought have known, that they had been issued 
But the facts that case are far different from those the present 
one, for there, the decision plainly states, the party denying owner- 
ship the stock certificates was director and vice-president the 
bank, and attended the directors’ meetings and gave advice the 
bank’s business; and the court said, therefore, that under such cir- 
‘‘certainly ought have known his relation 
will seen from examination the decision that case, the 
court made attempt declare broad inflexible rule apply 
all cases that the single act indorsing certificate stock shall 
itself constitute conclusive evidence ownership. Indeed that 
very case was said: ‘‘Of course man cannot made liable the 
ereditors bank merely because, without his knowledge and under 
which did not put him inquiry, someone had, with- 
out authority, caused some stock issued his name.’’ That 
the situation here, and the evidence shows without dispute that, 
immediately upon learning that the stock was standing his name, 
McLean adopted the only possible course open him clear the 
records the bank indorsing the certificate blank and return- 
ing the president the bank; and this was done more than 
eleven months before the bank failed and long prior the levy 
the assessment the stock. Surely, under those circumstances, 
fairly held that McLean was estopped from asserting the 
truth the ownership the stock. 

The judgment affirmed. 


“J 
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CERTIFICATION CHECK ALTERED 
PAYEE 


Wells Fargo Bank Union Trust Co. Bank Italy, California 
District Court Appeal, 292 Pac. Rep. 281 


Where the name the payee check erased and dif- 
ferent name substituted and the drawee pays bearing the indorse- 
ment the substituted payee, the drawee cannot recover from the 
bank, which received the amount good faith, nor from 
person who indorsed the check after certification good faith 
because, under the Negotiable Instruments Law, certifica- 
tion admits the ‘‘existence the payee and his then 
indorse. 

NOTE: comment this decision will found earlier 
page. 


Action the Wells Fargo Bank Union Trust Company against 
the Bank Italy and another. From adverse judgment, plaintiff 
appeals. Affirmed. 

Heller, Ehrman, White and Lloyd Dinkelspiel, 
all San Francisco, for appellant. 

Louis Ferrari and Posner, both San Francisco, for re- 
spondents. 


PER CURIAM.—This action was brought recover sum paid 
upon altered check which the drawee certified and paid mistake. 

August 24, 1923, the Steamship Company, deposi- 
tor the Wells Fargo Nevada National Bank San which 
was predecessor interest, drew its check upon that bank 
for the sum $1,425.88, payable the order Albert Meyer Co. 
Subsequently, without the consent the drawer, the name the 
payee was erased therefrom and the name Harry Behling sub- 
stituted. The alteration was made with such skill that could not 
detected, and was not detected the drawee either 
the defendants. The check was certified the drawee, and there 


was afterwards indorsed thereon the name Herry 


This indorsement was not made the original payee, but some 
person unknown. Thereafter the check was indorsed defendant 
Popkin and presented defendant Bank Italy, which paid the 
amount thereof. The latter thereafter transmitted the usual 
course through the clearing house the drawee, which turn credited 
paid the amount the check the defendant bank. about 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 225. 
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September 1923, this being the regular date upon which monthly 
accounts were rendered, the Steamship Company received 

from the drawee statement showing that this check, among others, 
had been paid, but did not receive the canceled check. was the 
custom the drawee retain all certified checks and forward its 
depositors slips lieu thereof which indicated number the checks 
certified and paid, but not the names the payees. The steamship 
company did not discover the alteration until inquiry was made 
the original payee several months after the check had been paid. 
notified the drawee the facts about February 20, 1924, and 
the 27th that month the latter notified the defendants and de- 
manded repayment the amount the check. 

The facts attending the certification and indorsement the check, 
the testimony defendant Popkin, were follows: 
Harry Behling was the time the employ the steamship 
and Popkin was the manager retail clothing concern 
San They had been acquainted for some years. 
August 24, 1923, Behling purchased articles clothing from 
Popkin, and the course the transaction stated that had 
drawn upon the Wells Fargo Bank and requested Popkin 
identify him. The two went the drawee bank, where Popkin intro- 
Behling and, his statements and business established 
his own identity. The check was then presented and the 
drawee, but, according his testimony, Popkin did not indorse 
examine the check the time. Behling then requested payment, but 
was suggested officer the drawee bank that, Popkin being 
depositor the defendant bank, the check should the 
latter. the banking house defendant bank Behling was 
again identified Popkin, who this time, the request the 
bank, indorsed the check, and the same was paid Behling. The 
indorsement the name Behling preceded that Popkin, but 
whom was made does not appear. Upon these facts judgment was 
entered for the defendant. The plaintiff, which has appealed, con- 
tends that certain findings are unsupported, and that the court erred 
its that the drawee its certification admitted the 
genuineness the body the check, that the payee named therein 
had indorse, and that the defendant bank was holder 
due course. 

check bill exchange (Civ. Code, 3265a), and, where 
equivalent acceptance. Prior the enactment the Uniform 
Negotiable Instruments Act the California Legislature 1917 
(St. 1917, 1531), the Code provided that ‘‘the acceptance 
bill exchange admits the signature the drawer, but does not 
admit the signature any indorser Civ. Code 1915, 
3199. According the new act, Civil Code section 3143, which 
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section the Negotiable Instruments Law 
recommended the commissioners for providing uniformity legis- 
lation, ‘‘the acceptor accepting the instrument engages that 
will pay according the tenor his acceptance and admits— 
(1) The existence the drawer, the genuineness his signature, 
and his capacity and authority draw the instrument; and (2) The 
existence the payee and his then indorse.’’ Before the 
adoption the Negotiable Instruments Law was held the 
majority cases that the acceptor check warranted only that 
the signature the drawer was genuine and that had sufficient 
funds pay the check, and was therefore held that bank which 
check after had been fraudulently altered the 
amount the name the payee and afterwards paid could, other 
things being equal, recover the amount even against bona fide pur- 
chaser. Metropolitan National Bank Merchants’ National Bank, 182 
Ill. 367, 360, Am. St. Rep. 180; Parke Roser, Ind. 
500, Am. Rep. 102; Espy First Nat. Bank Cincinnati, Wall. 
604, Ed. 947; Bank Commerce Union Bank, 230; 
Marine National Bank National City Bank, 67, Am. 
Rep. 305; White Continental, 316, Am. Rep. 612; Se- 
Bank National Bank, 458, Am. Rep. 129; City 
Bank First National Bank, Tex. 203. And the same rule has 
been followed the Appellate Division the Supreme Court New 
York since the adoption the law, namely, the case National 
Reserve Bank Corn Exchange Bank, 171 App. Div. 195, 157 
316, 318, where appeared that the plaintiff mistake certified 
check which the defendant afterwards acquired for value and 
judgment recovered the plaintiff, the 
court, citing the Negotiable Instruments Law New York, which con- 
tains provision identical with section the California Civil 
Code, said: ‘‘It settled statute, well authority, that 
bank certifying check the usual form does more than 
affirm the genuineness the signature the drawer, and that has 
funds deposit meet it, and that the funds will not permitted 
withdrawn, the prejudice the holder the check. But 
bank its certification does not warrant the genuineness the body 
the The courts Colorado and Missouri, without discuss- 
ing the effect section the Negotiable Instruments Law, have 


also continued follow the common-law rule. Interstate Trust Co. 


705; MeClendon Bank Advance, 188 Mo. App. 417, 174 
203; Central National Bank Drosten, Co., 203 Mo. App. 
646, 220 511. 

The interpretation given this section the Supreme Court 
Illinois however, the conclusions reached the above 
National City Bank Chicago National Bank, 300 
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draft upon the plaintiff payable Pittsburgh concern. The draft 
was stolen from the mails one Manning, who erased the name the 
payee named the draft, inserted his own, and indorsed the instru- 
ment. tendered the draft payment for certain jewelry which 
purchased, and, its certification having been secured, the jewerly was 
delivered him. The jeweler deposited the draft with defendant 
bank, which was paid through the clearing house. The drawee, 
having discovered the alteration, sought recover the amount paid. 
recovery was denied, and the Supreme Court, affirming the judg- 
ment, said: ‘‘In its last analysis the question presented for decision 
the liability the negotiable instrument under section 
declares that the acceptor accepting the instrument engages that 
will pay the instrument which has accepted according the tenor 
his acceptance, and admits the existence the payee and his then 
capacity indorse. The instrument which appellee accepted was pay- 
able ‘to the order Andrew Manning.’ its acceptance ad- 
mitted that Andrew Manning was existence and that Andrew 
Manning the time acceptance was not suffering any legal 
disability which would affect his ability pass title the instrument 
accepted means indorsement. According the plain language 
this section appellee its general acceptance bound itself pay 
draft for $629.80, payable the order Andrew Manning. 
After the draft was accepted appellee the drawer was discharged 
from liability thereon. When appellant took the draft was complete 
and regular upon its face. had been duly accepted the drawee. 
was taken good faith and for value, and appellant then had 
notice any infirmity the instrument defect the title the 
person negotiating it, and appellant was therefore holder due 
course. relied upon the general acceptance appellee, and under 
the Negotiable Instruments Law was protected it. This construc- 
tion section accordance with that sound principle which 
declares that where one two innocent parties must suffer loss the 
law will leave the loss where finds it.’’ 

The common-law rule had been previously followed First Na- 
tional Bank, Northwestern National Bank, 152 296, 
739, 289, Am. St. Rep. 247, and Metropolitan 
National Bank, ete., Merchants’ National Bank, 182 Ill. 367, 
360, Am. St. Rep. 180, which were decided previous the 
adoption the Negotiable Instruments Law. State Bank, 
Mid-City Trust ete., Bank, 295 Ill. 599, 129 498, 
989, decided after the adoption the law, the payee’s name was 
forged indorsement upon check after its certification, and the 
same was paid the acceptor the indorsee. The acceptor sought 
recover upon the theory that was liable the real payee for the 
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amount the check. was held that the check had never been de- 
livered the real payee and had never come into his possession, and 
that had acquired right reason the acceptance. Dean 
Ames contended before the Negotiable Instruments Law was adopted 
that upon principle alteration before acceptance any the 
terms genuine bill should not affect the liability the acceptor 
innocent holder. Harvard Law Review, 297. The editors 
the American Law Reports Annotated, vol. 22, 1162, express the 
view that the conclusion reached the case more accord 
with the language the Negotiable Instruments Law than the other 
eases cited, and, said Prof. Brannan his work the Ne- 
gotiable Instruments Law (4th Ed.) page 567: difficult 
see how (the acceptor) can escape liability any meaning 
given the words ‘engages that will pay according the tenor 
his The tenor the acceptance determined the 
terms the bill when the drawee accepts and that bill 
for the raised amount. That the bill accepted and other, and 
according its tenor has engaged that will pay And 
where, the present case, indorsee without notice has given 
value upon the faith certification and the instrument has been 
paid the drawee, the result reached the case not only 
makes for the usefulness and negotiable paper, but, 
held that decision, accord with the principle that, where the 
parties are equally innocent, the law will leave the loss where they 
have placed it. 

Appellant cites numerous decisions holding that money paid the 
check upon the forged indorsement the payee named 
therein can recovered. Wellington National Bank Robbins, 
Kan. 748, 487, 114 Am. St. Rep. 523; Andrews Sibley, 220 
Mass. 10, 107 395; National Union Fire Ins. Co. Mellon 
National Bank, 276 Pa. 212, 119 910; Union Tool Co. Farmers’, 
Bank Los Angeles, 192 Cal. 40, 218 424, 1417; 
American Exchange, ete., Bank Yorkville Bank, 122 Mise. Rep. 
616, 204 621; Missouri, Trust Co. St. Louis National 
Bank, 154 Mo. App. 89, 183 Gasper Security State Bank, 
109 Neb. 495, 191 654; American Express Co. Peoples’ Sav- 
ings Bank, 192 Iowa, 366, 181 701; Charleston, ete., Co. 
Exchange, ete., Co., 129 290, 123 830. The same rule 
applies checks altered the amount the name the payee 
after certification. Ozark Savings Bank Bank Bradleyville (Mo. 
App.) 204 570; National Bank National Bank, 
211, Am. Rep. 232; Rapp National Security Bank, 136 
Pa. 426, 508. National Union Fire Ins. Co. Mellon National 
Bank, supra, also cited support appellant’s contention that 
the acceptor does not, his acceptance, admit the genuineness the 
body the draft. This action was the insurance company against 
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the bank recover the amount paid the latter and charged the 
former’s account drafts which the payees’ indorsements were 
forged. The drafts were drawn the insurance company its 
agents, and were payable policy holders for supposed fire losses, 
The drafts came into the possession employee the agent, who 
forged the names the payees upon the back thereof, deposited the 
same defendant bank, which forwarded them the insurance com- 
pany for acceptance. They were accepted without investigation 
the genuineness the payees’ signatures, were paid the bank, and 
the amounts charged plaintiff’s account. judgment for plaintiff 
was affirmed appeal; being held that acceptance the plaintiff 
did not admit the genuineness the signatures the payees. This 
was the question decided, and the case not authority for the claim 
that acceptance not admission the genuineness the body 
the draft. many the cited appellant recovery was 
allowed upon the theory that the party whom the drawee paid the 
check, having indorsed the same, thereby warranted the genuineness 
prior indorsements. But, has been pointed out (Brannan, The Ne- 
gotiable Instruments Law [4th Ed.] 618), the presentation 
check drawee for payment not negotiation and involves 
warranties, the drawee not holder due course under section 
the Negotiable Instruments Law (Cal. Civ. Code, 3133), nor 
holder defined section 191 thereof (Cal. Civ. Code, 3266). 
And, held the following cases, the warranties general in- 
dorser provided section that law (Cal. Civ. Code, 3147) 
are based upon transfer title, and run only holders due 
course; consequently drawee who has paid the instrument not 
transferee title the last holder’s indorsement does not transfer 
the check, but converts what was check into voucher. South Bos- 
ton Trust Co. Levin, 249 Mass. 45, 143 816, 817; National 
Bank, First National Bank 141 Mo. App. 719, 125 
513; Woodward Savings Trust Co., 178 184, 100 304, 
1561; Bank Commerce Seattle National Bank, 109 
Wash. 312, 187 342; American Hominy Co. Millikin National 
Bank (D. C.) 550; Figuers Fly, 137 Tenn. 358, 193 
117. The liability refund rests upon the quasi contractual duty 
return money received under mistake and not upon warranty, nor 
action therefor founded upon the instrument which the drawee has 
paid. Bank Commerce Union Bank, 230; Redington 
Woods, Cal. 406, 429, Am. Rep. 190; Brannan, The Negotiable 
Instruments Law (4th Ed.) 619. The same rules apply the 
against defendant Popkin. order establish any obligation 
his part reimburse the plaintiff, would necessary allege 
and prove that received benefit from the plaintiff Woodward, 
Quasi Contracts, Keener, Quasi Contracts, 24), and the 
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testimony shows that any benefit derived from the transaction was 
received either from his co-defendant from Behling. 

think the construction placed upon the section the Illinois 
correct, and that was not the legislative intent that the 
obligation the acceptor should limited the tenor the instru- 
ment drawn the maker, was the rule common law, but that 
should enforceable favor holder due course against the 
acceptor according its tenor the time its acceptance cer- 


tification. 
The judgment affirmed. 


TRANSFER NOTES INSOLVENT 
NATIONAL BANK 


Bodley Bowman, Supreme Court Kansas, 293 Pac. Rep. 740 


The transfer notes national bank failing condition 
with view the preference one creditor another, void 
under section 5342, Revised Statutes (12 USCA 91). Such 
transfer void even though the transferee had knowledge 
the condition the bank. cannot, that ground, claim 
have the rights holder due course under the state Negotiable 
Instruments Act because, this kind, the provisions 
the Federal statutes prevail over the state laws. 


Action Bodley against Bowman and another. Judg- 
ment for defendants, and plaintiff appeals. Affirmed. 

Roscoe Graves, Emporia, for appellant. 

Joe Rolston, Burlington. and Gallaher, Tulsa, 
for appellees. 


JOHNSTON, Bodley brought this action against 
Bowman, Ellen Bowman, makers promissory note for $700, 
and Harvey, receiver the Farmers’ National Bank 
Burlington. The defendants prevailed, and plaintiff appeals. 

appears that the Bowmans executed promissory note the 
Farmers’ National Bank Burlington, hereinafter designated the 
national bank, April 1924, payable ninety days after date. 
May 1924, the note question and number others, amounting 
all $10,000, were transferred the People’s Home State Bank 
Chanute, hereinafter called the state bank, which the plaintiff 
Bodley was president, and Copple, brother-in-law Bodley, 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 700-723. 
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was the president and manager the national bank. The state bank 
had deposit with the national bank $10,000, and that deposit was 
agreement applied payment the notes mentioned, including 
the one involved this action. After the transfer the notes, and 
May Ist, 1924, the national bank suspended business and passed 
into the hands receiver. the date suspension, Bowman had 
deposit the national bank $735, amount more than sufficient 
meet the payment the note. The execution the note suit 
was admitted. 

The defendants their answer alleged effect that the note 
suit was transferred plaintiff when the national bank was insolvent 
and failing condition, condition known the officers the 
bank when the transfer was made, and for long time prior thereto; 
that was made contemplation insolvency, and was itself act 
insolvency, done with view preventing the application its 
assets contrary the banking laws the United States, and therefore 
the transfer was and utterly null and void. was alleged that 
not only the officers the national bank had knowledge its in- 
solvent condition, but that plaintiff also had entire knowledge these 
conditions. answer was filed the receiver disclaiming any in- 
terest the subject-matter the suit, and asked that hence 
without costs. 

Upon the trial the case the jury made findings fact 
follows: 


Was the Farmers’ National Bank Burlington, Kan., in- 
solvent the time transferred the note sued this action? Yes. 

Was the note sued this action transferred the 
Farmers’ National Bank Burlington, Kan., contemplation in- 
Yes. 

Was the note sued this action transferred the Farm- 
ers’ National Bank Burlington, Kan., with view preferring one 
its creditors another? Yes. 

Was the note sued this action transferred the Farm- 
ers’ National Bank Burlington, Kan., with view prevent the 
application its assets ratably among its 


Upon these findings the court adjudged that plaintiff take 
nothing his action and that defendant recover his costs, and also 
discharged certain garnishment proceeding. 

Among other complaints, plaintiff assigns error the overruling 
demurrer defendants’ original answer. After that ruling 
plaintiff, appears, filed amended petition, and defendants re- 
sponded filing answer the later petition which plaintiff 
did not demur but filed reply. these later pleadings the case 
was tried. The filing the amended pleading which was not at- 
tacked demurrer rendered the ruling the demurrer the 
original pleading immaterial. Union Pac. Ry. Co. Estes, Kan. 
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157; King Wilson, Kan. 390, 148 752. However, 
the question sought raised that demurrer appears have 
been brought for review the ruling the demurrer defend- 
ants’ evidence, the overruling plaintiff’s motion for new 
and the entry judgment for defendants. 

The principal questions involved the appeal whether the act 
Congress applies the attempted transfer the note plaintiff. 
contends that the note was transferred and delivered him, and 
that, under the Negotiable Instruments Act, entitled recover 
the amount thereof; defendants the other hand insist that the 
Federal law controls, and that under the transfer was utterly void, 
and that plaintiff can claim nothing under it. The act under which 
defendants claim the transfer void reads: 


transfers the notes, bonds, bills exchange, other evi- 
dences debt owing any national banking association, de- 
posits its all assignments mortgages, sureties real 
estate, judgments decrees its favor; all deposits money, 
bullion, other valuable thing for its use, for the use any 
its shareholders and all payments money either, 
made after the commission act insolvency, contemplation 
thereof, made with view prevent the application its assets 
the manner prescribed this chapter, with view the prefer- 
ence one creditor another, except payment its circulating 
notes, shall utterly null and void; and attachment, injunction 
execution, shall issued against such association its property 
before final judgment any suit, action, proceeding, any state, 


The provision the act quoted paramount and controlling 
the transfer notes and other evidence debt owing national 
bank when insolvent contemplation insolvency, and with 
view giving preference preventing the application its 
assets the manner prescribed the act. Such transfer de- 
utterly null and void. This effect results, although 
different rule result may provided state statute. na- 
tional bank instrumentality the Federal government 
accomplish purpose, and with code provided for its 
conduct and the distribution its assets case failure, and any 
statute decision which would frustrate that purpose impair the 
efficiency these instrumentalities necessarily void. This rule was 
announced the Supreme Court the United States Davis 
Elmira Sav. Bank, 161 283, Ct. 502, 503, Ed. 700. 
was there said: 


banks are instrumentalities the Federal government, 
for purpose, and such necessarily subject the 
paramount authority the United States. follows that attempt 
state define their duties control the conduct their affairs 


| 
. 
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absolutely void, wherever such attempted exercise authority ex- 
pressly with the laws the United States, and either 
frustrates the purpose the national legislation impairs the effi- 
ciency these agencies the Federal government discharge the 
duties for the performance which they were 


See, also, Armstrong, 146 499, Ct. 148, 151, 
Ed. 1059; National Security Bank Butler, 129 223, 
Ct. 281, Ed. 682, Ed. 452; Lamb Ulrich, Rec., 

transfer made for the unlawful purposes void, although the 
transferee may have knowledge the condition the bank. His 
knowledge want knowledge the intention purposes the 
bank officers are immaterial. Ball German Bank (C. A.) 187 
750. That the transfer was made when the national bank was in- 
solvent, that was made contemplation insolvency, and was 
done with view preferring one its creditors another 
prevent the application its assets ratably among its creditors, has 
been determined the jury upon what deemed sufficient 
evidence. contended that the defense not available the 
defendants, that the receiver not asking its enforcement might 
have done, and that defendants are not position invoke the act 
Congress and the Federal rule, making the transfer void. Plaintiff 
could not acquire title the note void transfer. the transfer 
was void against claim receiver, equally void when 
sued transferee, who virtue the act Congress did 
not acquire title through the transfer. Defendants, have seen, 
had deposit the insolvent bank amount greater than was 
necessary satisfy the note, and, even the receiver had brought the 
action, the defendant would have been entitled set off his deposit 
against his indebtedness the bank. That right was available the 
defendant when sued the plaintiff. has been said: 


other words, bank the time becomes insolvent holds 
note depositor and the depositor has funds his 
deposit, has right, answer suit upon the note, set off 
against his liability thereon the amount his Johnson 
Farm Home Savings Loan Ass’n, 131 Kan. 242, 289 
396, 398. 


has been said: 


general rule followed the great weight authority that 
depositor insolvent bank may set off his deposit therein against 
bona fide indebtedness his own the bank.’’ Note 
938. 


Seott Armstrong, supra, was contended that allow set- 
off would effect preference, and therefore illegal. The Su- 
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preme Court the United States met that contention with the state- 

set-off otherwise valid, not perceived how its 
allowance can considered preference, and clear that 
only the balance, any, after the set-off deducted, which can justly 
held form part the assets the insolvent. The requirement 
ratable dividends make them from what belongs the bank, 
and that which the time the insolvency belongs right the 
debtor does not belong the bank.’’ 


The defense made Bowman meritorious one which 
action brought one entitled sue. His indebted- 
ness the bank the note was actual, and his deposit, appears, 
was made good faith. had the right, therefore, set off his 
deposit against the indebtedness, and, when that done, there will 
still surplus above the amount due the note. Whatever the 
state the accounts between the insolvent bank and Bowman may 
be, clear that under the facts found the plaintiff not entitled 
recover upon the note which acquired violation United 
States Revised Statutes, section 5242 (12 USCA §91). 

The judgment affirmed. 


ACCELERATION CLAUSE PROMISSORY 
NOTE 


Righetti Monroe, Lyon Miller, Inc., California District Court 
Appeal, 293 Pac. Rep. 114 


note provided that interest should payable monthly to- 
gether with instalments not less than $200 the principal. 
also provided that case default payment principal 
interest for ten days after demand therefor the entire balance 
should become due and payable the election the holder with- 
out notice. was held that the owner the note could declare 
the entire amount due upon ten days default specified, even 
though previous instalments interest and principal had been 
accepted after they became due. 


Action Righetti against Monroe, Lyon Miller, Inc. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

See, also, 289 650. 

Arnold Lackenbach, San for appellant. 

Roy Daily, San Francisco, for respondent. 


NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 648. 


128 THE BANKING LAW JOURNAL 


SPENCE, J.—The plaintiff brought this action upon promissory 
note executed his favor the defendant corporation. 
obtained judgment upon trial the court sitting without jury, 
and defendant appeals. 

The note the sum $10,000 was executed 1926. Interest 
the note was payable monthly, together with instalments not less than 
$200 the principal. The note contained the following provision: 


further agreed that case default the payment 
said interest for period ten days after the same shall become 
due, and demand having been made therefor, then such interest 
default shall added and become part the principal and 
thereafter bear the same rate interest; and any time during 
default the payment said interest, the payment any 
instalment principal the manner aforesaid, for period ten 
days and after demand having been made therefor, the entire unpaid 
balance said principal and the interest thereon, shall forthwith 
become due and payable the election the holder this note, 
without notice.’’ 


Defendant failed pay the interest and instalment due upon 
December 15, 1928, and plaintiff elected December 31, 1928, 
exercise his rights under the foregoing acceleration clause. that 
day the note presented and demand was made for 
payment the entire balance the principal amounting $5,000. 
Defendant failed and refused pay said unpaid balance, but there- 
after endeavored tender the interest and instalment principal 
which due December 15, which tender was refused. Plain- 
tiff thereupon filed his complaint. 

the trial court defendant relied upon alleged waiver 
plaintiff strict performance defendant’s obligations under the 
note showing that defendant had not previously paid the interest 
and instalments promptly they became due and that plaintiff had 
such delinquent payments. was stipulated that most 
the previous payments were made after they became due, and the trial 
court found upon that stipulation ‘‘that most the payments 
and including November 15, 1928, were accepted plaintiff after 
their The trial court, however, found substance that 
plaintiff had not waived strict performance the note; that defend- 
ant was default; that plaintiff elected declare the entire unpaid 
due; and that said balance $5,000, together with interest, 
was due, owing, and unpaid. Judgment therefor was entered favor 
plaintiff. 

Upon this appeal contended that the findings are erroneous 
and unsupported the evidence and that the judgment against 
law. These contentions are based upon the claim that the undisputed 
evidence and stipulation the parties showed the acceptance the 
plaintiff previous payments after they became due and that 


q 
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matter law plaintiff thereby waived strict performance the ob- 
ligations the defendant and waived his right exercise the ac- 
maturity clause the note without first notifying the de- 
fendant that would require strict performance. Appellant relies 
upon line cases where the doctrine waiver estoppel has been 
applied prevent forfeiture under contract sale. These cases 
are not point. Young Burchill, Cal. App. 341, 274 379, 
380; Jump Barr, Cal. App. 338, 189 334; Dunn Barry, 
Cal. App. 325, 169 910. distinguishing the cases relied upon 
appellant, the court Young Burchill, supra said: 

the principle declared the cases relied upon may prop- 
erly applied vendor and purchaser contracts involving and au- 
thorizing forfeitures for breach covenants time payments, 
has application case the character here involved. Jump 
Barr, Cal. App. 338, 189 334. provision for such accelerated 
maturity not the nature penalty forfeiture, but simply 
agreement the time when debt shall become due and en- 


forceable according its terms, and valid. Dunn Barry, 
Cal. App. 325, 169 


further contended that the evidence insufficient show 
demand. The acceleration clause above set forth provides ‘‘and 
any time during default the payment said interest, the 
payment any instalment principal the manner aforesaid; for 
period ten days and after demand having been made there- 
for. Appellant concedes that presentment not ordinarily 
necessary charge the person primarily liable, yet urges that 
presentment was necessary the present case demand was re- 
quired the terms the note before plaintiff could exercise his 
right under the acceleration clause. not, however, construe the 
word used require formal presentment the 
note. The evidence showed that the note had been placed the 
possession bank for collection the monthly instalments and 
that thereafter all payments had been made through the bank; that 
each month notice was sent defendant notifying that the in- 
stalment was due; that written notice was sent defendant regard- 
ing the payment due December 15; that thereafter Mr. Desmond, 
the manager the collection department the bank, had several 
telephone conversations with Mr. Stewart the defendant corpora- 


tion regarding the overdue payment; that one these conversa- 


tions after the ten days had elapsed Mr. Desmond demanded payment 
and attention the fact that the ‘‘ten days clause was ap- 
plicable right then and there’’; that Mr. Stewart said that 
that would investigate and mail check soon possible. 
There was further testimony concerning the demand, but the foregoing 
ample sustain the finding that demand had been made. 

find error the record, and the judgment affirmed. 
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BANK PROTECTED DELIVERING TRUNK 
ONE HOLDING POWER ATTORNEY 


Wood Crocker First National Bank, California District Court 
Appeal, 291 Pac. Rep. 221 


bank which delivers trunk, left with for safekeeping 
and containing several thousand dollars worth property, the 
son the owner, who holds her power attorney authorizing 
him receive the trunk, not any way liable the owner. 


Action claim and delivery Mary Wood against the 
Crocker First National Bank and another. From judgment 
favor named defendant, plaintiff appeals. 

Affirmed. 

Carey Van Fleet and Luther Elkins, both San Francisco, for 
appellant. 

Morrison, Hohfeld, Foerster, Shuman Clark, San Francisco 
(W. Fitzgerald. San Francisco, counsel), for respondents. 


BURROUGHS, Justice pro tem.—This action claim and de- 
livery. Judgment went for defendant, and the plaintiff appeals. The 
record discloses that July 1918, the plaintiff deposited with the 
Crocker Safe Deposit Vaults, bailee for hire, trunk containing 
several thousand dollars worth property. The defendant bank the 
suecessor interest the said Crocker Deposit Vaults. the time 
the deposit the trunk receipt therefor was mailed the plain- 
tiff. The trunk was deposited the name the plaintiff, and she 
gave instructions the depositary its delivery. 

November 1925, the trunk was delivered one Baldwin 
Wood, son the plaintiff. October 1912, the plaintiff made, 
executed, and delivered said Baldwin Wood general power 
attorney, authorizing him transact business for the plaintiff. This 
power attorney was recorded the office the county recorder 
the city and San Francisco November 11, 1912, and 
was not revoked until April 1926, about five months after the 
delivery the trunk Baldwin Wood. 

Appellant contends that the respondent was not justified de- 
livering the trunk her son, because its officers had knowledge 
the existence the power attorney; further, that the Warehouse 
Receipts Act the state California, Deering’s General Laws 1923, 
Act 9059, restricts the general power attorney and therefore the 
delivery was unauthorized. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 338. 
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will the questions the order above stated. 
the sufficiency the power attorney justify the delivery, unless 
insufficient because the reasons above stated, the judgment 
must upheld. 

Mechem Agency, 744, held that, where party can 
prove actual authority, not necessary that should have 
known it, relied upon it, the time dealing with the agent. 
Section 1721 the same authority says that not essential that 
actual existing authority should have been known and relied upon 
the time. existed may proved, although the other party 
would not then rely upon it. Palo Alto, ete., Assn. First National 
Bank, Cal. App. 214, 223, 164 1124, 1129, said: ‘‘Mani- 
festly only the case where the agent lacks authority that the 
may exact the duty inquiry and that the failure in- 
quire imposes penalty upon the But even the fore- 
going not sufficient answer the objection raised appellant, 
there sufficient evidence warrant the finding the court that the 
bank did fact know the existence the power attorney and 
relied upon it. Mrs. Eleanor Wood Welty, daughter the ap- 
pellant, testified that when her mother called the bank for the 
trunk she (Mrs. Welty) was present, and when Mr. Cunningham, 
who was charge that department the bank, told her mother 
that Baldwin Wood had taken the trunk and receipted for it, Mrs. 
Wood remonstrated with him. Mr. Cunningham then said: 
Mrs. Wood, everybody knows that your son had the power at- 
and said, ‘did show you the power attorney’ and 
said, ‘Did show you the power attorney when took the 
trunk?’ and said, ‘No, didn’t, but’ said, ‘everybody knew 
Mr. Wood had Mrs. Wood’s power George Pearce 
was porter the defendant bank for about sixteen years, serving 
such the safe deposit vaults. testified that Mrs. Wood and 
her son the safe deposit vaults twice and Mrs.Wood intro- 
her son him. Baldwin Wood came there alone number 
times. each had key and George Pearce opened 
the trunk. Lux, vice-president the defendant, testified 
that had been employed the bank for little over twenty-two 
years. appears from his testimony that Baldwin Wood signed 
checks against his mother’s account her attorney fact; that 
borrowed money her name, signing notes therefor, such attorney 
that this was all done authority general power attorney 
which held and which exhibited the bank. true that 
there some evidence the record that may construed weaken- 
ing some the above evidence. But the weight and value the 
evidence was for the trial court determine, and, having found 
favor the defendant, are not liberty disturb it. However, 
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are the opinion that the trial court was right its finding 
this subject. 
The further contention the appellant the effect that this 
ease controlled the Warehouse Receipts Act the state Cali- 
fornia. Deering’s Gen. Laws 1923, Act 9059. The claim made that 
the receipt issued for the trunk being nonnegotiable, under sections 
and said act, the bank was negligent delivering the 
trunk Baldwin Wood. Section deals with the rights the 
holder warehouse receipt; section defines when warehouseman 
justified delivering goods; section deals with the liability 
warehouseman for wrongful delivery goods. Without discuss- 
ing the authorities cited, are satisfied that, said act applies 
this class, section the act contrary appellant’s 
claim. far material, said section reads: ‘‘A warehouseman 
justified delivering the goods subject the provisions the three 
following sections, one who is—(a) The person lawfully entitled 
the possession the goods, his agent, (b) person who either 
himself entitled delivery the terms nonnegotiable receipt 
issued for the goods, who has written authority from the person 
entitled either indorsed upon the receipt written upon another 
paper.’’ said counsel for defendant his brief: ‘‘It obvious 
that Mrs. Wood was person lawfully entitled the goods. 
obvious that Baldwin Wood was her agent. follows that the bank 
was justified delivering the trunk Baldwin Wood, the agent for 
Mrs. Wood. The statement the proposition proves itself.’’ No- 
where find anything the said Warehouse Receipts Act that 
negatives this conclusion. 
The judgment should affirmed, and ordered. 


SURVIVOR NOT ENTITLED DEPOSIT 
TRUST 


Gates’ Estate; Jefferson Trust Co. Hoboken Trust Co., Court 
Chancery New Jersey, 152 Atl. Rep. 374 


deposit woman savings account her name trust 
for her son, where she exercises complete control over the deposit 
during her lifetime, does not constitute gift favor her son 
nor trust entitling him the deposit upon her death, 
the absence clear intention her part make such gift 
trust. 


The New Jersey statute, Comp. St. 1910, 5666, providing 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 356. 
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that, where deposit made trust company one person 
trust for another, and notice the existence valid trust 
given the trust company, the company may, the event 
the death the trustee, pay the deposit the beneficiary, in- 
tended merely for the protection trust companies making such 
payments and does not, itself, establish the existence trust. 


Suit the Jefferson Trust Company against the Hoboken Trust 
Company, executor the estate Bridget Gates, and Charles 
Foley, administrator the estate Frank Gates, deceased. De- 
for defendant first named. 

James Coolahan, for Charles Foley, administrator the estate 
Frank Gates (or Goetz). 

Hopkins, Vorburger Dickson, Hoboken, for the Hoboken Trust 
Company, executor the estate Bridget Gates (or Goetz). 


FALLON, C.—Bridget Gates (also known Bridget Goetz) 
died January 17, 1929, leaving last will and testament, wherein she 
appointed the Hoboken Trust Company executor. The will was pro- 
bated the surrogate Hudson County, and the executor therein 
named qualified thereunder. seeking discovery assets the 


estate the testatrix the executor ascertained that she had rented 
safe deposit box the complainant, and upon opening said box the 
executor found therein several bank books, among which savings ac- 
count book issued complainant Bridget Goetz, trustee for Frank 
Goetz, showing the sum $1,952.89. Said account was 
opened September 22, 1921. shows deposits various sums 
‘various times. Only one withdrawal ($500) was made from said 
and such withdrawal was made the depositor, Bridget 
Goetz, July 1926. Testatrix’s proper name was ‘‘Goetz.’’ was 
sometimes written, and other times written The 
alleged beneficiary the fund question, Frank Goetz (or Gates), 
died August 17, 1929, seven months after the death testatrix, his 
mother. The proofs are negative whether any action was taken 
him his mother’s lifetime after her death claimant the 
moneys question. August 27, 1929, the defendant, Charles 
Foley, was appointed administrator the estate Frank Gates (or 
Goetz), deceased, and such the complainant the 
moneys deposit with the name Bridget Goetz, trustee for 
Frank Goetz. The defendant, the Hoboken Trust Company, execu- 
tor the estate Bridget Gates (or Goetz), also claimed the 
complaint the moneys question. Because the adverse claimants 
the fund the complainant filed bill interpleader, and pursuant 
appropriate order made herein, the fund question, $1,952.89, 
was deposited with the clerk the court. The defendant administra- 
tor, upon proofs herein, sought substantiate the claim that the 
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aforesaid account represented deposits made testatrix moneys 
given her her son Frank. Such claim has not been substantiated. 
Defendant sought prove Joseph Gates, son the testatrix, 
and brother the alleged beneficiary, that the fund question rep- 
resented deposits made testatrix moneys given her her son 
Frank therefor. His testimony very unsatisfactory and unconvinc- 
ing. testified did not know how much all his brother Frank 
gave his mother for deposit. When questioned the bank 
which testatrix deposited the moneys alleged the witness have 
been given her her son Frank for deposit, the witness testified, 
different banks.’’ clearly manifest from the proofs 
herein that gift inter vivos was established the deposit ques- 
tion and trust was thereby created entitling the defendant ad- 
ministrator’s intestate, the alleged beneficiary, such deposit 
against the executor testatrix. 

the case sub judice the testatrix exercised complete control over 
the account question during her lifetime. Upon one occasion she 
withdrew the sum $500 from said account for her personal use. 
She did not part with the bank deposit book. was found her 
executor together with other bank books safe deposit box rented 
her. 

The case fairly the case Nicklas Parker, 
1135, Ann. Cas. 921, which was held: ‘‘A mere savings bank 
deposit made intestate her own name trustee for another, 
over which deposit intestate exercised complete control during 
her life, was insufficient establish gift the deposit inter vivos, 
create trust entitling the alleged beneficiary the deposit 
against intestate’s the same the court de- 
inter alia, ‘‘While the courts, the many which have 
dealt with the intention with respect gifts and trusts, have refused 
lay down any arbitrary, inflexible rule, they substantially agree that 
something more necessary with respect deposits banks than 
the mere opening the account the name the depositor trust 
for the cited case, the right the defendant ad- 
ministrator herein have the fund question must rest upon one 
two theories, e., that was gift inter vivos the testatrix 
her son Frank, that was valid trust now enforceable. either 
event, the intention must clearly proven, and such intention must 
shown have been into effect the testatrix depositor 
the fund question. The nature and amount proof required, 
and the essentials proven, are similar with respect each 
the two necessary contentions. The form the transfer and the time 
enjoyment the beneficiary may different with respect 
trust, but there must the same difiniteness and clearness proof 
the execution intention the one the other. 
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Such substantially the language the court Nicklas Parker, 
supra. See, also, Matthews Hoagland, Eq. 455, 456, 
1054; Stevenson Earl, Eq. 721, 725, 1091, 103 Am. 
St. Rep. 790, Ann. Cas. 49; Forrest, Eq. 
101, 595; Wright Sanger, 101 Eq. 203, 137 657; 
Reeves Reeves, 102 Eq. 436, 141 175. 

Counsel for the defendant administrator urged support his 
claim the moneys question, section ‘‘An Act concerning 
trust companies,’’ Comp. St. 1910, 5666, which provides, 
ever any deposit shall made any person trust for another, 
and other further notice the existence and terms legal 
and valid trust shall have been given the trust company, the 
event the death the trustee, the same any part thereof, to- 
gether with the dividends interest thereon, may paid the per- 
son for whom the said deposit was made, his her legal rep- 
The evident purpose the aforesaid statutory pro- 
vision merely protect trust company from liability the event 
its making payment ‘‘to the person for whom the said deposit was 
Eq. 25, 28, 1020; Reeves Reeves, supra, and Annota- 

judgment the money question payable the defend- 
ant, the Hoboken Trust Company, executor the estate Bridget 
Gates (or Goetz), deceased. The defendant administrator not en- 
titled thereto. will advise decree accordingly. 


BANK PUT NOTICE FORM 
INDORSEMENT 


Epstein Chatham Phenix National Bank Trust Co., City Court 
New York, Trial Term, 246 Supp. 321 


check payable the order ‘‘Monitor Piece Dye 
was indorsed ‘‘Monitor Piece Dye Co., Joseph Carroll, 
Beneath this indorsement was the further indorsement, ‘‘For de- 
posit Joseph Carroll deposited the check his own 
bank account and used the proceeds for his own purposes. was 
held that the drawee bank was liable its depositor, the drawer. 
The form the indorsement was notice the bank that the 
president had deposited the check his personal account. 

was further held that the drawee was entitled recover 
from the collecting bank which had prgsented the check the 
drawee for payment. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 997. 
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Action one Epstein, administrator, against Chatham Phenix 
National Bank Trust Company, Irving Trust Company, and People’s 
Bank Hawthorne. defendants’ motions set aside verdict for 
plaintiff. 

Motion set aside verdict against defendant People’s Bank 
Hawthorne granted. Motion set aside verdict against the two other 
defendants denied. Motion for direction verdict favor Chat- 
ham Phenix National Bank and Trust Company against Irving Trust 
Company and favor Irving Trust Company against the People’s 
Bank Hawthorne granted. 

Charles Eno, New York City, for plaintiff. 

Kaye, Scholer, New York City, for defendant Chat- 
ham Phenix Nat. Bank Trust Co. 

Paul Mead, New York City, for defendant Irving Trust Co. 

Maurice Hotchner, New York City, for defendant People’s 
Bank Hawthorne. 

STEUER, J.—Plaintiff administrator sues check for $2,000 
drawn intestate the Chatham Phenix National Bank 
Trust Company (hereinafter referred Chatham Bank) the 
order ‘‘Monitor Piece Dye Works.’’ The check was indorsed ‘‘Mon- 
itor Piece Dye Co., Joseph Carroll, and beneath that, ‘‘For 
deposit Joseph This check was deposited Carroll the 
People’s Bank Hawthorne, where Carroll had his personal account. 
This bank sent the check the Irving Trust Company for collection, 
which institution presented the check the Chatham Bank. The 
check was paid and Carroll subsequently checked out the proceeds for 
his own purposes. Suit was brought against the Chatham Bank 
the theory that the indorsement was forgery, which bank served 
cross-complaint the Irving Trust Company, which bank turn 
brought the People’s Bank Hawthorne. the course the 
first trial, which resulted disagreement the jury, plaintiff 
abandoned the theory forgery and permission served amended 
complaint all the defendants the theory diversion funds 
participated all them. The proof the trial raised issue 
fact whether the check was given Carroll personal loan 
Piece Dyeing Company. The jury found with that determination. 
The facts then established are that plaintiff’s intestate gave the check 
corporation pay debt due the corporation, the proceeds 
which check were wrongfully used officer that corporation for 
his personal ends. Plaintiff also showed that was the 
receiver the corporation pay the debt over again. The question 
the responsibility the defendants the plaintiff this action 

was not left the jury, there were disputed facts 
therewith, and decision motion set aside the verdict that 
ground was reserved. This decision that motion. 


7 
7 
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action this sort against bank for wrongfully paying 
check the rule law this state well settled. Omitting the situa- 
tion where forgery involved, the rule that the bank only liable 
where has actual knowledge diversion funds knowledge 
such facts would give notice that the check being diverted. 
Fidelity Deposit Co. Maryland Queens County Trust Co., 226 
proof actual knowledge was presented this case. regards the 
defendant Chatham Bank, the only facts coming its attention were 
from the check itself, and particularly from the indorsement above set 
out. This indorsement showed that one Joseph Carroll was president 
the company and that indorsed for the company. then 
showed that had been indorsed him personally ‘‘for deposit.’’ 
Those words can only mean Carroll put the check his own account. 
other meaning has been suggested the able counsel for the vari- 
ous defendants. Lasker, Mutual Bank Roseville (Sup.) 
194 379, aff’d 201 App. Div. 333, 194 381, aff’d 234 
550, 188 442, was held that the blank indorsement 
officer following the corporate indorsement did not constitute notice 
bank receiving the check. The learned court below pointed out that 
such indorsements are frequent for entirely innocent and bona fide 
purposes facilitate negotiation and, the check given 
purchaser, lend additional credit. This court asked whether the 
words ‘‘For deposit’’ change this situation. The answer must 
the affirmative. Without these words the personal indorsement in- 
nothing. With them the indorsement shows diversion the 
officer, not conclusively wrongful, true, but quite sufficient put 
prudent man bank notice. The defendant Chatham Bank owed 
the duty its depositor Epstein, the plaintiff’s intestate, not pay 
such check without inquiry. The violation that duty completes 
the action against it. regards the other two defendant 
banks, the same situation exists. They had relations depositor 
with Epstein, but they knew they were receiving funds his, 
which they also knew facts sufficient put them notice. The re- 
lationship depositor and depositary not necessary element 
invoke the existence duty make inquiry. Wagner Trading Co. 
340. The defendant People’s Bank Hawthorne New Jersey 
having its place business New Jersey, and re- 
the check there and paid Carroll there. After the verdict 
made motion amend its answer set defense sections 
and chapter 30, New Jersey Laws 1927 (Uniform Fiduciaries 
Act). Plaintiff does not question the power the court allow 
the amendment this time. The amendment will allowed. will 
serve purpose set out and discuss the statute sister state. 
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sufficient say that section thereof covers this case, and its 
provisions are such that the facts brought the knowledge bank 
such defendant People’s Bank Hawthorne are not sufficient 
put upon notice. For this reason plaintiff not entitled judg- 
ment against this defendant. the other defendants this statute 
has application, they being local institutions and having had all 
their transactions herein this state. The defendants stipulated that 
the event that any verdict was rendered favor the plaintiff 
against defendant Chatham Bank the court should direct verdict 
the same amount its favor against the defendant Irving Trust 
Company, and, similarly, such directed verdict, similar verdict 
favor the Irving Trust Company should directed against the 
People’s Bank Hawthorne. the conclusion the trial these 
directions were held abeyance until the plaintiff’s rights were de- 
termined. 

Motion set aside verdict against People’s Bank Hawthorne 
granted, with costs. Motion set aside verdict against other two 
defendants denied. Motions for direction verdict favor 
Chatham Phenix National Bank Trust Company against Irving 
Trust Company, and favor Irving Trust Company against Peo- 
ple’s Bank Hawthorne, granted. 


PURCHASER GOODS NOT ALLOWED 
GARNISHEE EXPRESS COMPANY AFTER 
MONEY ORDER DEPOSITED MAIL 


Kerr Furniture Co. American Railway Express Co., Supreme Court 
Oklahoma, 292 Pac. Rep. 560 


Where the purchaser shipment goods, acting 
the request the shipper, remits the purchase price mail 
the form express company money order, title the money 
order passes the shipper the moment the order placed the 
mail and the purehaser cannot thereafter garnishee the express 
the debtor the shipper. 


Action the Kerr Furniture Company against the American Rail- 
way Express Company. Judgment for defendant, and plaintiff ap- 
peals. Affirmed. 

Tom Haile, McAlester, for plaintiff error. 

Monk McSherry, McAlester, for defendant error. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 317-322. 
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HERR, C.—On September 21, 1927, the Kerr Furniture Company 
recovered judgment against the United States Factories Chicago 
the sum $200 before justice the peace the city Me- 
Alester. that action, the American Railway Express Company, 
defendant this action, was garnisheed. answered that was not 
indebted the defendant. Plaintiff took issue with this answer and 
hearing was had before the justice the peace, resulting 
finding that garnishee, defendant herein, was indebted the United 
States Factories the sum $100, and order was made and 
entered directing pay said amount into court for the use and 
benefit plaintiff. This order was not complied with, and suit was 
thereafter brought the justice court plaintiff against garnishee, 
this order; the trial resulting judgment favor plaintiff. 
The express company appealed the district court. Judgment was 
there rendered its favor demurrer evidence. Plain- 
tiff appeals this court. 

The facts are that August 15, 1927, plaintiff received from the 
United States Factories express shipment through the 
American Railway Express Company, defendant herein, the sum 
$100. This shipment was taken plaintiff and the amount 
due thereon paid the express company. examination the ship- 
ment, plaintiff refused accept the same, contending that the goods 
shipped did not correspond with the order. Suit was then filed 
him, above detailed, against the United States Factories Chicago, 
and defendant herein was garnisheed. 

admitted that prior the service the summons upon it, 
the express company had procured express money order payable 
the United States Factories, inclosed the same envelope 
properly addressed, and deposited the same the United States mails 
McAlester, Okl., postage prepaid; that the letter that time had 
not left said post office. The trial court held this, against plaintiff, 
constituted payment the United States Factories. 

contended plaintiff that the title the money order re- 
mained defendant until was received and accepted plaintiff 
payment; that the deposit thereof the United States mail was 
not delivery the money order the payee, but that the same 
was still under the control defendant; and that, upon service 
the garnishment summons upon it, the duty devolved upon with- 
draw the same from the mails. stipulated and agreed the 
parties that, under postal regulations, defendant had the right 
withdraw the letter containing the money order from the United 
States mail any time before delivery the addressee. 

The rule applicable, think, correctly stated the case 
Watt-Harley-Holmes Hdwe. Co. Day, Ga. App. 646, 
1033. there held: 
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debtor sends mail check pay debt, the title 
the check remains the sender until received the creditor, 
unless the creditor instructs the debtor send check mail 
settlement the debt. the latter case, the title the check vests 
the ereditor payee when the check placed the mail accord- 
ing his 


This case further holds that where payment made mail 
without directions from the creditor, the title the fund remains 
the debtor until delivery made the creditor and, the debtor 
garnisheed the meantime, his duty withdraw the same from 
the mail. 


the body the above opinion, page 1034 E., the 
court says: 


therefore, the party whom the check this case was sent 
directed the sender send her mail, became her property 
the moment was deposited the post office, properly addressed 
and stamped, and the sender had legal right withdraw from 
the post office; the payee had agreed accept the check pay- 
ment debt which the drawer owed her, after the check had been 
properly mailed the debt represented was not subject garnish- 
ment, and the drawer the check could properly answer that did 
not owe the debt the date the service summons upon him. 
None these facts were shown this case; but appeared that the 
sender the check, the time the service the summons, still 


had title the check, and the letter containing was still subject 
his 


the case bar, defendant express company was directed 
the shipper remit the proceeds mail. The shipper attached 
his shipment envelope bearing its address with notation 
the reverse side thereof directing the express company use the 
same remitting the proceeds. This undoubtedly constituted 
direction defendant remit mail. Therefore, the deposit 
this envelope, with the money order the post office, 
prepaid, constituted delivery the same the United States Fac- 
tories, and defendant could not, therefore, garnisheed for the debt 
for which was given. 

is, however, argued that the mailing this money order did 
not constitute payment. While true that, between defendant 
and shipper, the same did not constitute absolute payment until the 
money order was duly presented and honored, was far payment 
that, after its delivery the creditor deposit the United States, 
until dishonor, garnishment would not lie against the debtor. 

the ease American Exchange National Bank Superior Court 
California, Cal. App. 154 279, said: 


check far payment that until dishonored the drawer 
cannot garnisheed debtor the payee respect the debt 
for which given.’’ 
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See also American Agricultural Chemical Co. 130 Md. 
389, 100 774; Getchell Chase, 124 Mass. 366. 

our opinion, plaintiff cannot question the medium payment. 
the shipper were satisfied accept the money order medium 
payment, plaintiff cannot heard complain. 

The argument advanced that the evidence favorable defendant 
cannot considered upon demurrer because elicited cross-exami- 
nation over plaintiff’s objection without merit, the main facts 
were stipulated the parties the trial. 

Judgment should affirmed. 


DEPOSIT CHECK PAYABLE CORPORA- 
TION OFFICER’S PERSONAL ACCOUNT 


Weissman Banque Bruxelles, New York Court Appeals, 
173 Rep. 835 


Where the president corporation indorses check pay- 
able the corporation and deposits his bank his own 
and uses the proceeds for his own purposes, the bank will 
liable the corporation. The rule the same where the check 
sent bank foreign country for The rights 
the parties are regulated the law the place where the in- 
dorsement and transfer take place. 

Note. For the opinion the Supreme Court this case (224 
Supp. 555) see March, 1928, Banking Law Journal, page 241. 


Action Irwin Weissman and another against the Banque 
Bruxelles, foreign corporation. From judgment the Appellate 
Division (229 App. Div. 713, 241 826), affirming judgment 
the Trial Term the verdict the court, jury being waived, 
favor defendant, plaintiffs appeal. 

Reversed, and judgment directed for plaintiffs. 

See, also, 221 App. Div. 595, 224 555. 

Sidney Bobbe, New York City, for appellants. 

Rice Brewster, New York City, for respondent. 


POUND, J.—The defendant bank foreign corporation located 
and doing business Belgium. Plaintiffs are the assignees the 
receiver New York corporation known Jose Bensaude, Jr., Inc. 

May 14, 1923, check was drawn the Treasury the 
United States for $9,278.40 for refund income tax unlawfully 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 345. 
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payable the order the Bensaude corporation and mailed 
the Treasury Department Washington, C., such corpora- 
tion New York. The check was indorsed the corporate name 
the president the corporation, Jose Bensaude, Jr., and afterwards 
indorsed, ‘‘Pay the order Banque Bruxelles, Lisbon, June 
1923, Jose Bensaude, was mailed the Brussels bank and 
received for collection and credit the personal account 
Jose Bensaude, Jr. The bank indorsed ‘‘Pay the order the 
National Metropolitan Bank Washington,’’ forwarded for collec- 
tion, collected Washington through its correspondent bank, re- 
the proceeds, and credited the account Jose Bensaude, Jr., 
therewith less collection charges. Bensaude afterwards withdrew the 
amount from the bank for his own use. 

Under the decision Wagner Trading Co. Battery Park Nat. 
Bank, 228 37, 126 347, 340, New York bank 
liable for the amount checks corporation, indorsed the 
president thereof and deposited such bank for his personal use 
unless such act authorized the corporation negligent has 
otherwise deprived itself its right recover against the bank. 
the laws Belgium, pleaded and proved, liability duty 
inquiry imposed bank receiving such checks for collection 
and the personal account the corporate official. 

The question the law governing the transaction. 
governed the law Belgium does the common law enunci- 
ated the Wagner Case apply? Not much that decisive the 
point may found the subject reported cases, although has 
been fruitful subject discussion and speculation nonjudicial 
authorities, who, like courts, are found not always accord. 
Wharton disputes Story, who approved for its simplicity and con- 
venience rule that all transfers personal property inter vivos are 
governed the rule the owner’s domicile, and asserted that 
modern business the law the domicile parties ‘‘would the 
last thing that people naturally consider connection with 
their Goodrich Conflict Laws, pp. 346, 347. 

Unquestionably the modern tendency favors rule that the law 
the situs the property governs the creation and transfer interests 
tangible chattels, although find Folger, J., saying quite 
needlessly Edgerly Bush, 199, 203: ‘‘The law the 
domicile the owner personal property, general rule, deter- 
mines the validity every transfer made transfer 
interest such property, effective the law the situs 
the property the time, valid even though the law the state 
domicile title would have been acquired. Guillander Howell, 
657. the general rule variant sometimes stated 
the effect that, when property brought into state without the 
consent the owner, such state does not have general jurisdiction 
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control the title the property. The distinction rests upon 
enlarged policy protect the rightful owner from one who carries 
the owner’s property into jurisdiction where can give good title 
under its laws. 

the leading Edgerly Bush, supra, the court holds that 
the title owner chattels New York not divested ‘‘the 
surreptitious removal the thing into another and the sale 
there under different laws. Other grounds for the decision may 
eliminated. the American Law Institute, Conflict Laws 
Restatement No. 52, the rule stated follows: 


Chattels brought into state without consent owner. 

domiciled state brought into the state without his consent, 
the jurisdiction the state over the chattel limited the enforce- 
ment 

rights growing out acts done the preservation the 
property 

rights essential the exercise the state’s police powers; 

rights dependent upon the exercise the power eminent 
domain. 

stated Subsection (1), the state may not subject 
the title the owner such chattel the operation its laws 
unless the chattel has become incorporated into the general mass 
property located therein. Such incorporation takes place the owner 
fails remove the chattel from the state after reasonable opportunity 
so, the time named the statute limitations the 
state which was taken from the owner has passed, some 
other act omission the owner has rendered inequitable for him 
remove it. 

the law the state from which the chattel taken 
title would pass the result transaction another state, the 
title will pass though the chattel has been taken into the other state 
without the consent the 


Prof. Beale his article, ‘‘Jurisdiction over Title Absent 
Owner Harvard Law Review, 805, the 
Edgerly Case inadequate reasoning but correct its conclusion, 
and upholds the rule the Law Institute. 

the one hand, said: ‘‘The rule which looks the law 
the situs has the merit adopting the law the jurisdiction which 
has the actual control the goods and the merit 
Cooper Philadelphia Worsted Co. (Lees Harding, Whitman 
Co.), Eq. 622, 629, 352, 355. the other hand, 
reasoned that ownership legalized relation between person and 
thing; jurisdiction over the thing does not necessarily confer 
jurisdiction over the person over his interest the thing unless 
has done something submit his interest the law the state 
where the thing is, and that, the state where the thing has 
jurisdiction over the absent owner’s title, any provision its law 
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which his interest owner affected will given force 
abroad. Beale, supra. 

More weight should given rule reason than rule 
convenience, and might accept the restatement 
evolution from the decision, not the reasoning, the Edgerly 
Case, were necessary so. Other considerations must 
taken into account. does not appear affirmatively that the check 
was taken from New York without the consent the corporation, and 
may not assumed that was taken. 

The question then arises whether check, being evidence 
debt merely, has different situs than tangible personal property. 
this point the weight authority the effect that, the chose 
action has assumed the form commercial specialty, such 
bill exchange promissory note, its transfer governed the 
law the place the document the time the transfer. Bills 
and notes were developed under the law merchant convenient in- 
strumentalities trade and commerce. They pass from hand hand 
indorsement and delivery, and properly are governed the rule 
relating the transfer tangibles. The rule international law, 
that the validity transfer movable chattels must governed 
the law the country which the transfer takes place, applies 
the transfer checks bills exchange indorsement. Good- 
rich Conflict Laws, 363 seq., and cases cited; Embricos 
Anglo-Austrian Bank, [1905] 677. the Bank Bruxelles 
had acquired full title the check, the Belgium law might properly 
applied the completed transaction. unnecessary pass 
that point this time. But the case bar full transfer 
title the check was made the Bank Bruxelles. was 
received for the purpose collection. The bank became the agent 
the indorsee collect the money from the United States Treasury. 
had not collected it, would have lost nothing but its trouble. 

the absence proof the contrary, must assumed that 
the law Washington the same the common law the state 
New York governing commercial transactions. Saint Nicholas 
Bank New York State Nat. Bank, 128 26, 33, 
849, 241. When the defendant bank accepted the check 
for collection for Bensaude, became his banking agent. When 
went outside the jurisdiction collect the check for him, did 
when sent the check Washington for collection there, was 
the same position had sent its agent New York collect 
for the corporate official check drawn New York bank payable 
the corporation. The law New York would govern the transac- 
tion, and would collect the money for Bensaude its peril. 
Bensaude had authority collect the check, title the money 
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question never passed the defendant. received Washington 
without authority and must account therefor the true owner. 
Wagner Trading Co. Battery Park Nat. Bank, supra. When collec- 
tion made, the bank, which was agent for collection, be- 
comes the debtor the depositor only acquires title the money 
The defendant bank collected paper for the account its 
depositor, although the depositor had neither title the paper nor 
power, the existing situation, confer title it. Whiting 

business man intelligence would cash the check for Bensaude 
New York without notice the probability that was assisting 
Bensaude convert corporate funds his personal use. The rule 
the civil law contrary principle that the common law 
this regard, and the two cannot reconciled, nor should they 
for the purposes this Banks are constantly taking chances 
their business transactions, and here the bank took the chance 
being held responsible for aiding Bensaude converting the funds 
his corporation when collected the check for him the United 
States. 

The judgment the Appellate Division and that the Trial 
Term should reversed, and judgment directed for the plaintiffs for 
the amount demanded the complaint, with costs all courts. 

Judgment accordingly. 


BANK CANNOT SET OFF DEPOSIT AGAINST 
DEPOSITOR’S UNMATURED NOTE 


United Bank Trust Co. Washburn Condon, Supreme Court 
Arizona, 292 Pac. Rep. 1025 


Where bank deposit garnisheed the de- 
positor, the bank cannot set off the deposit against unmatured 
note the depositor held it, unless appears that the depositor 
insolvent. 

stipulation note, made depositor and held the 
bank, that the bank shall have lien the depositor’s general 
deposit ineffective because money deposit general account 
belongs the bank. 


Action Washburn Condon, copartnership composed 
Washburn and Condon, against Smith, which the 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 
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United Bank Trust Company was made garnishee. Judgment for 
plaintiff, and the garnishee appeals. Affirmed. 

Kingan Darnell and John Ross, all for appellant. 
Mathews Bilby and Norman Hull, all Tucson, for appellees. 


ROSS, J.—This appeal the United Bank Trust Com- 
pany, garnishee, from judgment against obtained action 
Washburn Condon, copartners, against Smith, debtor. 
The issues between the garnishee, which shall hereafter 
refer the bank, and the judgment creditors was the amount 
the bank owed Smith and its right certain claimed credits. was 
admitted the bank that had general deposit the credit 
Smith the date the service the writ garnishment, wit, 
October 17, 1927, the sum $2,000; but asserted the right 
set-off, credit, against such deposit the sum $1,000, evidenced 
note Smith’s dated September 12, 1927, and due 
November 1927. This lien the deposit based upon 
stipulation the note the effect that the payee bank should have 
lien upon any Smith’s deposit for its payment. The 
garnishers controverted these admissions and contentions the bank 
and alleged that the bank the time filed its answer was indebted 
Smith sum excess $2,000, the exact amount being un- 
known them. Garnishers also denied that Smith owed the bank 
$1,000 note the time was served with writ when answered, 
and further alleged that, the bank had such note, was 
secured other property and securities the maker, and for that 
reason the stipulated lien deposit should not allowed. 
Judgment was entered against the bank favor the garnishers 
the sum $2,000, with interest per cent. The bank appeals. 
request for findings was made, and findings fact, stating 
the facts found and the conclusions law separately, contemplated 
section 3819 the Revised Code 1928, were made. But the 
judgment found this recital: ‘‘The court does find that the 
time the service the writ garnishment upon garnishee 
October 17, 1927, the said garnishee had its possession money be- 
longing the defendant Smith, and was indebted the de- 
fendant Smith, the amount not less than 
argued that the finding erroneous, for the reason that the records 
the garnishee bank show that October 17th Smith had credit 
with the bank only $2,000. Whether this statement true 
whether the bank’s records correctly reflected Smith’s credit with the 
bank October 17th were questions fact determined from 
the evidence introduced. the settled rule this jurisdiction 
that, the evidence conflicts given issue, the determination 
the trier the facts will treated appeal. Morgan 
Krook (Ariz.) 283 287. not questioned that there was 
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evidence support the conclusion that Smith’s balance 
deposit with the bank October 17th was least $2,800, and not 
$2,000 asserted the bank. 

the judgment against the bank, the bank’s claim that Smith 
was indebted the sum $1,000, evidenced his note, 
and that was entitled set off this sum against the Smith deposit, 
was not noticed. The court’s refusal failure recognize the note 
and lien therein given the Smith deposit assigned error. 
the absence any findings fact the presumption that the trial 
court found every fact necessary support its judgment. Arizona 
Commercial Mining Co. Iron Cap Copper Co., Ariz. 23, 239 
290; 778, 2728. Horton Horton, 278 370, 371, 
said: Under our oft-repeated rule, presumed the court 
found every fact necessary support the judgment, and such pre- 
sumptive findings must sustained the evidence any reasonable 
construction justifies 

The testimony concerning the note $1,000 not entirely satis- 
factory. Whether the note was given evidence bona fide loan 
Smith, was mere memorandum advance made the 
bank upon eattle purchase, which Smith and the bank were jointly 
interested, not certain. While the note corresponds amount and 
date with check drawn the bank Smith, the latter was not 
the bank’s books with the $1,000 represented the note 
nor charged with the This omission the history the 
transaction not satisfactorily explained. 

The Smith deposit with the bank was general and not special 
deposit. The money Smith’s the bank belonged the 
bank. was Smith’s debtor, and its Smith could not 
stipulate the note lien his general deposit, because the funds 
making such deposit were not his but the bank’s. The garnishee 
bank being the absolute owner the deposit, agreement the 
depositor that the bank should have lien thereon secure loan 
made the depositor added nothing the security the bank already 
had. The rule that the bank may apply deposits the debtor 
the payment his matured paper, or, case insolvent, his 
unmatured debts. this case the note was not due and the maker 
not insolvent the time the bank was served with the writ when 
answered. 

also appears that subsequent the answer the bank, and 
before the trial, checks Smith against his deposit with the bank 
were honored and large part such deposit was withdrawn from 
the bank. 

Under such state facts, the refusal the trial 
recognize the validity the $1,000 note and the bank’s claimed lien 
the deposit was not error. 

The judgment affirmed. 


4 
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TRANSFER CONTEMPLATION DEATH 
SUBJECT INHERITANCE TAX 


Gould’s Estate, Supreme Court New Jersey, 151 Atl. Rep. 743 


Under the New Jersey Statute (Pamphlet Laws 1922, page 
294), imposing inheritance tax upon transfers contemplation 
death and declaring that every transfer material part 
estate made within two years prior the grantor’s death, with- 
out adequate valuable consideration, shall, the absence 
trary proof, deemed have been made contemplation 
death, transfer one million dollars United States Liberty 
Bonds within two months prior the donor’s death, subject 
tax. 


Certiorari proceedings review decree sustaining tax levied 
the transfer property the last will and testament George 
Gould, Deceased (105 Eq. 598, 148 731). 
Assessment affirmed, and writ dismissed. 
McCarter English, Newark, for prosecutor. 
William Stevens, Red Bank, for the State. 


PER writ brings for review decree Vice 
Ordinary Backes sustaining tax levied the transfer property 
the last will and testament George Gould. deceased, former 

21, 1923, decedent transferred $1,000,000 United 
States Liberty bonds his wife. died May 16, 1923, and the 
Vice Ordinary held that the bonds were property assessable. 

Pamphlet Laws 1922, 294, provides, far pertinent, 
follows: ‘‘When the transfer property made 
made within two years prior the death the grantor 
material part his estate without adequate valuable con- 
sideration, shall, the absence proof the contrary, deemed 
have been made contemplation death within the meaning 
this section.’’ 

The transfer was about one-sixth the net estate—certainly 
material part thereof. was made within two months death 
man who knew was the last stages arteriosclerosis. The 
transfer said have been for adequate valuable consideration. 
There was attempt whatever show any consideration for the 
transfer the time the same was made. The death Mr. Gould 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 1251. 
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precipitated many suits. Some his ten children assailed this 
transfer. family settlement, was confirmed and said that 
the consideration for the settlement affords consideration for the 
transfer. 

Vice Ordinary Buchanan said the statute question 
Kraft’s Estate (N. Prerog.) 143 764, 766: 

death. Originally the statutory tax was imposed only upon testate 
and intestate When was found that the object the 
act could be, and was being, defeated transfers prior death but 
the nature testamentary dispositions, the statute was amended 
tax such transfers also. This was the purpose the first 
sentence the paragraph the statute quoted 

transfer the instant case being concededly made con- 
templation death, the burden proof was the executors 
bring the case within the implied exception the statute, prove 
that some additional exception implied and bring the case 
within 

then, only when the adequate valuable considera- 
tion, substantially equal value the property transferred, re- 
ceived the transferor, that the transfer contemplation death 
not 


The third paragraph the will creates trust fund $4,000,000 
with income the widow for life with power appoint their 
children. the time Mr. Gould’s death, suit was pending 
against him growing out mismanagement his father’s estate. 
This was compromised and part the compromise, $1,525,000, was 
deducted from the widow’s trust and distributed among the first wife’s 
seven children. trust fund $300,000 was also set for the 
second wife’s three children. Vice Ordinary Backes said: ‘‘Their con- 
tention that the state not entitled transfer tax, because the 
payment $1,525,000 out the widow’s trust reduced that sum 
the inheritable property Mr. Gould, upon the theory that was 
made discharge obligation his estate, not admissible. 
The thing taxable was the transfer the will the $4,000,000 
trust fund for the widow and her children. The seven took $1,525,000 
the widow’s trust, not the will their father, but contrary 
it, transfer from the widow and her children. That transfer was 
not taxable. That she and they chose bargain with the seven 
surrender portion their trust induce them subject their 
inheritance under their father’s will the burden the $5,442,392.55 
due the Jay Gould estate, and reimburse them for the consequent 
depreciation their shares that inheritance, wholly irrelevant 
the power levy tax upon the transfer property 
all events the state not interested, and was not the privilege 
the comptroller take notice the manipulation the property 
the beneficiaries between 


others. From decree dismissing bill, complainant appeals. Reversed. 
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Obviously, the transfer the $4,000,000 trust fund was under 
the will the testator and taxable. Settlement agreement between 
private parties cannot affect the rights the state collect its taxes. 
The assessment, corrected decree the Vice Ordinary, 
affirmed, and the writ dismissed. 


MAILING CHECK DOES NOT CONSTITUTE 
PAYMENT 


Weisberger Corporation, Court Errors and Appeals 
New Jersey, 151 Atl. Rep. 612 


The mailing check debtor for the amount his 
indebtedness the payee not, the absence expressed 
implied agreement that effect, payment discharge 
the debt; and the mere fact that creditor accepts check for- 
warded him mail, one instance, does not indicate that 
consents that all future payments shall made that manner. 

this the plaintiff sought foreclose mortgage, which 
provision the effect that upon default the pay- 
ment interest for days the principal and all arrearages 
should, the option the mortgagee, become immediately due. 
The plaintiff alleged that the one-half year’s interest, due January 
10, 1927, had remained unpaid for more than days. The de- 
fendant’s testimony was the effect that the check had been 
mailed within the proper time, but the plaintiff denied ever 
having received and was admitted that the check had never 
been presented the drawee bank for payment. decree dis- 
missing the plaintiff’s bill was reversed. 


Suit Joseph Weisberger against the Corporation and 


Stewart Hartshorne, Newark, for appellant. 
Nathan Barger, Newark, for respondents. 


HETFIELD, J.—This appeal from decree the Court 


Chancery, dismissing bill complaint, which was one foreclose 
certain mortgage dated January 18, 1928, given the complainant 
the Corporation, one the respondents, secure the pay- 
ment $11,200. The property involved was subsequently conveyed 
the Corporation the respondent Jacob Gennet. The 
mortgage contained clause providing that, case default any 


NOTE For similar decisions see Banking Law Journal Digest (Third 


Edition) 1026. 
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payment interest, for thirty days after same became due 
able, the principal and all arrearages interest would, the option 
the mortgagee, his representatives assigns, become and due 
immediately thereafter, although the period limited for the payment 
thereof may not then have expired. The bill alleges that January 
10, 1927, one-half year’s interest was due and payable, and remained 
unpaid for more than thirty days, and that complainant elected 
have the whole amount principal, well arrearages interest, 
upon the bond and mortgage, become immediately due. The grounds 
for resisting the foreclosure, set forth the answer, are that the 
complainant and the respondent, Jacob Gennet, entered into ar- 
rangement, about the time the bond and mortgage were executed, 
whereby all interest payments thereafter due same, should paid 
check the respondent, and mailed the office the 
ant, No. Badger avenue, Newark, J., and that, pursuant 
this understanding, respondent paid the first installment interest 
check, mailing same the complainant; and alleges that also 
forwarded check for the installment due January 10, 1929, prior 
the expiration the time for payment same; and further 
alleges that the envelopes containing said checks were never returned 
him. 

appears from the testimony, the part the respondent, 
that February 1929, which was within thirty days from the date 
when the second installment interest became due, the respondent 
signed check, payable the order the complainant, for $336, 
and that his inclosed the check envelope addressed the 
complainant, and deposited same mail box said date. The 
complainant denied ever having received the check, and admitted 
that same was never presented the bank for payment. There was 
testimony proof any character respect the averment 
contained the answer, the effect that the complainant and re- 
spondent had entered into mutual agreement that the installments 
interest should paid check, and forwarded mail. The 
Chancellor dismissed the bill, the grounds that the mailing 
the check the complainant constituted payment. 

The mailing check debtor for the amount his indebted- 
ness the payee not, the absence expressed implied. 
that effect, payment discharge the debt; and the 
mere fact that accepts check forwarded him mail, 
one does not indicate that desires all future payments 
made that manner. 

There nothing the record that would support finding that 
the default the payment interest was contributed any way 
the acts declarations the complainant. 

The decree appealed from will reversed. 
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PAYMENT 


CHECKS 
INDORSEMENTS 


FORGED 


Stuyvesant Credit Union Manufacturers’ Trust New York 
Supreme Court, 245 Supp. 


The mere fact that the drawer checks does not discover the 
fact that they were paid forged indorsements does not con- 
stitute negligence relieving the drawee bank from liability pay- 
ing the checks. 


Action Stuyvesant Credit Union against Manufacturers’ Trust 
Company. motion strike out certain defenses set defend- 
ant. Motion granted, with leave serve amended answer upon pay- 
ment costs. 

Schneider Groggins, New York City (Stanley Groggins, 
New York City, counsel), for plaintiff. 
William New York City, for defendant. 


HAMMER, union, has brought this action 
against the defendant bank for the recovery funds claimed have 
been paid forged indorsements defendant its predecessor 
interest. Plaintiff and defendant were organized under the banking 
laws the state New York. Each check was drawn 
officers the order certain persons who appeared the books 
the plaintiff shareholders. alleged the complaint that the 
indorsement the payee each instance was forged, and that the de- 
fendant paid such checks with the forged indorsements and charged 
same and deducted the amount thereof from the account the 
plaintiff. 

This motion strike out the three defenses set defendant, 
the first two based upon negligence the plaintiff, and the third upon 
the that the checks were drawn the order fictitious persons 
the knowledge plaintiff. Negligence plaintiff may not 
predicated failure discover the forged indorsements, since there 
was duty plaintiff drawer the checks examine the indorse- 
ments after payment such checks the defendant bank its 
predecessor. The alleged negligence must pleaded counter- 
claim offset, and damage must pleaded and shown entitle de- 
fendant the relief. such counter action for negligence, freedom 
from negligence must pleaded and proved. National 
Surety Company President, Manhattan Company, 252 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 429. 
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tiff’s officers respect fictitious payees upon the forged checks, 
must alleged and shown that such knowledge was theirs while act- 
ing within the their employment. opinion that the 
use the words, ‘‘who signed the said checks behalf the 
does not satisfy this requirement. Shipman Bank 
Am. St. Rep. 821; Welsh German American Bank, 424, 
Am. Rep. 175; see, also, Seaboard National Bank Bank 
584, Am. St. Rep. 596, relied upon the defendant. 

Motion granted with $10 costs and with leave defendant serve 
amended answer upon payment thereof within ten days after service 
the order herein with notice entry. Settle order. 


DEPOSITOR ENTITLED PROCEEDS 
CHECK DEPOSITED INSOLVENT BANK 


Hogansville Banking Co. Wilkinson, Supreme Court Georgia, 154 
Rep. 789 


The owner check another bank deposited the 
check the defendant bank hour before the bank was closed. 
the time the deposit the officers the bank knew that the 
bank was insolvent but that fact was unknown the depositor. 
The deposit slip used the depositor provided that the bank acted 
only the depositor’s collecting agent, that all items were credited 
subject final payment, and that the bank might charge back any 
item any time before final payment. The check was collected 
after the defendant bank was closed. was held that the depositor 
was entitled payment the proceeds the check, less 
amount which owed the bank, out the assets the bank 
before payment the general depositors. 


Petition Jonh Wilkinson against the Hogansville Banking 
Company and another. Demurrer petition was sustained part, 
defendants bring error, and plaintiff filed cross-bill exceptions. 

Affirmed main bill exceptions. Cross-bill dismissed. 

petition two counts was brought John Wilkinson against 
Hogansville Banking Company and Mobley, superintendent 
banks. The case was submitted the court, without jury, 


NOTE For similar decisions see Banking Law Journal Digest 
Edition) 
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agreed statement the facts. Wilkinson owned check 
payable Hogansville Nurseries, the name which did business, 
Exchange Savings Bank Berlin, Md. deposited the 
with Hogansville Banking Company. hour later that bank vol- 
untarily closed, and Mobley, superintendent banks, assumed 
its affairs. the time the deposit, the officers the bank 
knew that the bank was irretrievably insolvent, but that fact was 
unknown Wilkinson. the time the deposit the bank prepared 
and required the use deposit slip reading: receiving items 
for deposit collection, this bank acts only depositor’s collecting 
agent and assumes responsibility beyond the exercise due 
All items are subject final payment cash solvent 
This bank will not liable for default negligence its 
duly selected correspondents nor for losses transit, and each cor- 
respondent selected shall not liable except for its own negligence. 
This bank its correspondents may send items, directly indirectly, 
any bank including the payor, and accept its draft 
payment lieu cash; may charge back any item 
any time before final payment, whether returned not, also any 
item drawn this bank not good close business day 
the day the deposit the check was forwarded 
Atlanta correspondent the Hogansville Bank, For 
number years Wilkinson had been regular customer the 
Hogansville Bank, and through course dealing had been per- 
mitted draw open checks against the deposit which had with 
the bank; the bank reserving the right charge back his account 
any checks deposited and him which were not paid. 
the day the check question was deposited, and prior the 
the bank, Wilkinson drew several open checks against his 
account the bank. The amount the check question was 
$763.55. When was deposited, his account with the bank was over- 
drawn $330.50. There involved only the difference between the 
two amounts, $433.05. When was deposited, his account was 
with the amount, with the right charge back the event 
should not collected. was collected, but after the closing 
the Hogansville Bank, and after Wilkinson had telegraph requested 
the drawer refuse payment. Subsequently, but before any the 
assets the bank had been paid out the superintendent banks 
account debts inferior dignity that Wilkinson, proved 
his claim with the superintendent banks, who rejected the same. 
The first count proceeds the allegation that the language con- 
tained the deposit slip used constituted special agreement between 
Wilkinson and the bank, and not deposit. The second pro- 
ceeds the allegation that the acceptance the officers the check 
for deposit time when they knew the insolvency the bank 
was such fraud upon Wilkinson prevent title the check 
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passing. Both counts contain appropriate prayers for the 
the $433.05. The defendant demurred generally both counts, 
the ground that cause action was alleged, and that petitioner 
was not entitled the relief sought. plea was also filed. 
the first count, the demurrer was overruled. was sustained 
the second, and that count was dismissed. The court found, under the 
agreed upon, that the deposit the check was not general, and 
did not create the relation debtor and but created the rela- 
tion principal and agent for the collection the check question; 
that the special agreement appearing the deposit slip which had 
been general use negatived the idea sale absolute transfer 
title the check the bank; that the credit made the account 
plaintiff was merely provisional and conditional payment the 
check, and did not the check intend give absolute 
create any relation other than that agency for collection; that 
the privilege checking against the account Wilkinson was 
merely accommodation the customer, and does not negative the 
idea the creation the relation for collection; that such 
relation was terminated before the payment the check; that the 
time the closing the bank title the check was Wilkinson, 
and was entitled the proceeds. the main bill exceptions, 
error assigned the judgment the court entered accordance 
with his finding. the of. exceptions, error assigned upon 
the sustaining the demurrer and dismissing the second count. 

Moon, Grange, for plaintiffs error. 

Hall Jones, Newnan, for defendant error. 

PER receipt for bank this state, 
time when its officers knew was insolvent, from regular 
tomer who did not know such insolvency, check drawn upon 
bank another state, upon the condition that doing the bank 
only depositor’s collecting agent and all items are 
credited subject final may charge back 
any item any time before final created such bank merely 
the agent such depositor for the purpose collection; and, that 
relation having been terminated after the closing the bank de- 
posit, but prior the payment the check the drawer cor- 
respondent the bank deposit, the depositor entitled the 
proceeds thereof excess his indebtedness the bank. 

Accordingly, the court did not err overruling the defendant’s 
demurrer the first count the petition, and, under the facts, 
decreeing that the title and ownership the check and its proceeds 
was the petitioner, and that petitioner recover from the defendant 
the amount designated the check, less overdraft $330.50, to- 
gether with interest, and that plaintiff was entitled payment the 
amount the judgment out the assets the bank before the pay- 
ment the general depositors. 
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exceptions dismissed. 


Hardwick Bank Trust Co. McFarland, United States Circuit 
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The judgment the main bill exceptions having been affirmed, 


the exceptions dismissed. 


Judgment affirmed the main bill exceptions. Cross-bill 


BILL SALE SECURITY FOR 


INDEBTEDNESS 


Court Appeals, Fed. Rep. (2d) 807 


merchant engaged business the state Georgia de- 
livered bank security for promissory note bill sale 
covering his stock merchandise. The bill sale described the 
store where the merchandise was located and provided that the 
goods should not removed from the store without the written 
the bank. The bill sale was properly recorded. Sub- 
sequently fire destroyed part the stock merchandise. The 
merchant sold part the salvaged goods and, with the consent 
the bank, removed the rest another store and continued carry 
business. later opened three stores, supplying them from the 
stock the main store. The merchant later became bankrupt, and 
the bank asserted claim against the merchandise which came into 
the possession the trustee was held that the 
provision the Georgia statutes the effect that mortgage may 
cover stock goods applies bill sale stock mer- 
chandise given debt. was further held that the bill 
sale remained effective after the removal the goods from the 
store where they were originally located. 


the District Court [In Vining, (2d) 103] affirming rul- 
ing the referee disallowing the claim the Hardwick Bank Trust 


Company, said claimant, opposed McFarland, Trustee 
Bankruptey, appeals. 


Reversed and remanded. 
Sam Maddox, Dalton, Ga., and Arthur Powell, Atlanta, 


Ga. (Sam Maddox, Sapp, and Maddox, all Dalton, 
Ga., and John Little, Arthur Powell, Charles Reid, and Max 
Goldstein, all Atlanta, Ga., the brief), for appellant. 


Oliver Hardin, Dalton, Ga. (Oliver Hardin and 


MeFarland, both Dalton, Ga., the brief), for appellee. 


NOTE For similar decisions see Banking Law Journal Digest (Third 
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WALKER, J.—The appellant, herein called the bank, asserted 
claim against merchandise the bankrupt which came the pos- 
session the appellee, the trustee That claim was 
based upon written bill sale, dated December 30, 1927, executed 
the bankrupt, and recorded prior the filing the bankruptcy 
petition. that instrument the bankrupt transferred and assigned 
the bank: 

entire stock merchandise located the East side Hamil- 
ton street the City Dalton, County Whitfield and State 
Georgia, situated the brick store house belonging the First Na- 
tional Bank the corner Hamilton and Cuyler streets.’’ 

That instrument recited that was given secure described 
promissory note for $9,500, ‘‘any renewal renewals thereof 
any other obligation said payee, either primary, secondary con- 
tingent, due become due, now existing that hereafter may 
and contained the following provisions: 


bill sale attach goods bought and detach from 
goods sold and attach cash the accounts representing such sale. 
This bill sale shifting its nature. The title said prop- 
erty vest absolutely and fully said payee, the undersigned 
agreeing not trade, sell remove the same from the place where 
now located out Whitfield County, Georgia, without the written 
consent the 


March 19, 1928, fire destroyed part the stock merchan- 
dise. The bankrupt sold part the salvaged goods and, with the 
consent the bank, removed the rest nearby warehouse and then 
another store, and continued carry his business, selling from 
his stock and replenishing with purchases additional goods. 
opened three retail stores, supplying those stores from the stock the 
main store. The bank continued advance the bankrupt money 
which was used him buying merchandise. This was done with 
the understanding between the bankrupt and the bank that the above- 
mentioned instrument was cover the bankrupt’s stock merchan- 
dise not only while was the store named the bill sale, but 
while it, whole part, was another place places, including 
the retail stores. The above-mentioned claim was disallowed, the 
ground that the bill sale did not cover merchandise located else- 
where than the store mentioned the description the transferred. 
stock merchandise. 

The provision the Civil Code Georgia 1910, 3256, that 
mortgage ‘‘may embrace all property possession, which the 
mortgagor has the right possession the time, may cover 
stock goods, other things bulk, but changing 
which the lien lost all articles disposed the mortgagor 
the time foreclosure, and attaches the purchases made 
supply their place,’’ applies bill sale stock merchandise 
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given secure debt. Merchants’ Bank Beard, 162 
Ga. 446, 134 107. The effect the bill sale question was 
transfer security for existing and future debts the transferor 
the transferee movable property, stock merchandise, which was 
subject constantly changed sales therefrom and additions 
thereto other goods. not doubted that, consistent with the 
indicated intention the parties, such instrument may continue 
effective after the removal the transferred property from the 
place where was located when the transfer took effect. Instead 
the instrument now question indicating that the parties intended 
cease effective upon the described stock merchandise being 
removed from the place its location when the instrument was ex- 
ecuted, the above-quoted provision removing the property from 
the place where was located when the transfer took effect shows 
that the parties contemplated that the instrument could remain effec- 
tive after such removal. The provision the manner evidencing 
the bank’s consent such removal was one for its benefit, and the 
debtor’s compliance with the requirement that obtain the bank’s 
written consent could waived the latter. The evidence showed 
that the bank waived compliance with that requirement conduct 
plainly indicating that did not elect exact such compliance. The 
nature the transferred property was such that did not lose its 
identity stock merchandise removal from one place an- 
other changes what constituted it, resulting from the stock 
being depleted and renewed. The record the bill sale gave notice 
third parties having subsequent dealings with the bankrupt that 
his stock merchandise might continue stand security for his 
debts the bank after the removal the stock from the store 
which was located when the bill sale took effect. That instru- 
ment’s description the transferred stock merchandise was such 
put third persons dealing with the bankrupt upon inquiry 
stock merchandise possessed the bankrupt being not being 
the same stock which was transferred, though the place its lo- 
has ceased the one mentioned that instrument. 
Thomas Furniture Co. Furniture Co., 120 Ga. 879, 
333. The evidence the transactions between the bank and the 
bankrupt shows that they intended the bill sale remain effective 
after the removal the stock merchandise from the place where 
was located when the transfer took effect. give effect their in- 
tention that regard not inconsistent with the terms the bill 
sale. This being so, and the description the transferred property 
sufficiently identifying it, the bill sale did not cease effective 
result the change location the transferred stock mer- 
chandise. The just-stated conclusion not inconsistent with the de- 
cision the Robinson, Norton Co. Norton, 108 Ga. 562, 
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147, which was invoked counsel for the appellee. The 
question that case was whether mortgage stock groceries 
described being located designated store covered certain grocer- 
ies which, when they were destroyed fire, were located build- 
ing other than the store mentioned. The evidence showed that the 
goods destroyed fire were never the store mentioned except when 
they were carried through before being stored the other building, 
and that they were not intended part the stock the store 
unless added thereto after their removal from the building which 
they were kept. The court found from the evidence that the mortgagor 
did not intend the mortgage any goods, purchased after the 
execution the mortgage, while they were stored the other build- 
ing, and before they were added the stock the store mentioned. 
The evidence the instant case showed that the goods question 
belonged the bankrupt’s stock merchandise transferred the 
bill sale, which, with the intention the parties 
that instrument, and consistently with its terms, continued stand 
security for the bankrupt’s debts the bank after that stock mer- 
chandise was moved from the place where was located when the bill 
sale took effect. conclude that the merchandise question was 
the bill sale. follows that the ruling complained 
was erroneous. 

may mentioned that evidence showed that prior the 
bankruptey any creditor the bankrupt other than the bank acquired 
title lien the bankrupt’s stock merchandise, that 
the bill sale operated voidable preference. The appellee ac- 
quired right superior that conferred the bank the bill 
sale. Martin Commercial National Bank, 245 513, Ct. 
176, Ed. 441. 

Because the above-mentioned error, the order decree appealed 
from reversed, and the remanded for further proceedings 
not inconsistent with this opinion. 

Reversed. 


PAYMENT VICTORY NOTES FORGED 
INDORSEMENTS 


Ladd Tilton Bank United States, United States Circuit Court 
Appeals, Fed. Rep. (2d) 665 


Where the United States paid Victory notes the defendant 
bank and, promptly upon discovering that the payees’ indorsements 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 432. 
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were forgeries, notified the defendant, the government was held en- 
titled recover the amount the notes from the defendant upon 
its implied warranty genuineness. 


Suit the United States against the Ladd Tilton Bank, now 
the Nassau Company. Judgment for plaintiff, and defendant ap- 
peals. Affirmed. 

Prescott Cookingham and Leo Hanley, both Portland, Ore., 
for appellant. 

Atty., both Portland, Ore. 


WEBSTER, J.—This suit originally was brought the United 
States against Ladd Tilton Bank, now Nassau Company, corpora- 
tion, based implied warranty genuineness the signatures 
the payees certain registered Victory notes. The present the 
second appeal the cause, and full statement the facts will 
found the former opinion this court. (2d) 334 (46 Bank- 
ing Law Journal 346). was there held that the liability the 
appellant bank was upon implied warranty the genuineness 
the notes bearing the forged indorsements, but the judgment was re- 
versed and the cause remanded for further proceedings, upon the 
ground that the trial court erred striking from appellant’s second 
amended answer allegations the effect that about September 
16, 1920, the government was notified that the signatures the payees 
the Victory notes involved had been forged, but failed and ne- 
glected notify the bank such forgeries, that any liability was 
claimed against it, until about April 17, 1922; that the bank was with- 
out fault and had knowledge such the time 
the suspension the Bank Jacksonville (from which bank the 
Ladd Tilton Bank received the notes), and the time the dis- 
the forgeries the government, the appallant held large 
amount securities from the Bank Jacksonville, general se- 
eurity for any and all indebtedness then thereafter due become 
due appellant; that also held general guaranty covering the Bank 
Jacksonville obligations, signed responsible guarantors; that the 
Bank Jacksonville was possessed sufficient assets have paid 
the sum $10,000 and more any preferred claim that might have 
been that prior April 17, 1922, the Bank Jacksonville 
was completely liquidated, its assets sold, and the proceeds distributed 
its The court was the opinion that these allegations, 
true, would constitute defense the action, least part. 

the retrial the case the District Court, two questions, and 
only two, were open for determination: (1) Did the Government ex- 
ercise reasonable diligence giving notice appellant the 
forgeries; and (2) the Government was delinquent this regard, 
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did its lack diligence work ‘injury appellant? These issues were 
tried the court without the intervention jury, and the follow- 
ing pertinent finding was made: 


the first information the Government received had the 
forgery was about October, 1920, when agent representative 
the plaintiff immediately called upon the defendant bank, advised its 
officers that the endorsements question were probably forgeries, and 
gave them all the information the Government then had reference 
thereto. The matter was also the subject comments the local 
newspapers about the same time, and such comments came the 
knowledge the bank’s officers. addition, agent the Gov- 
ernment frequently thereafter had conferences with the officers the 
bank about the matter, and was the subject frequent considera- 
tion the bank officers. April, 1921, the cashier the Jackson- 
ville Bank, who was then confined the penitentiary under state 
charge, confessed admitted agent the Government that 
had forged the names Fick and Cantrall the endorsements 
the notes suit, and the officers the defendant bank were imme- 
diately advised such 


The evidence amply sustains this finding. exception was taken 
the court below, nor challenged here. The trial judge, 
his memorandum opinion,* states: 


allegations the defendant that the plaintiff was negligent 
informing the forgery are not sustained the testimony. 
the other hand, the evidence clear and substantially uncontradicted 
that the Government advised the forgery immediately upon re- 
ceiving notice thereof, and long before had surrended any collateral 
held it. argued, however, behalf the defendant that 
plaintiff had cause action against until the issue Fick and 
Cantrall new notes lieu those forged, and that because was 
not advised such issue until had surrendered its the 
Government cannot recover this suit, least entitled 
credit for the value the collateral surrendered it. 

Cireuit Court Appeals held this case that the cause 
action against the defendant favor the plaintiff arose imme- 
diately upon the making the exchange May, 1920. 

claim made that the Government should have proceeded 
against the Bank Jacksonville recover the value the forged 
instruments, and not having done cannot recover from the de- 
fendant, but the Government had dealings with that bank. made 
representations, express implied, the Government 
the validity the endorsements the notes suit, nor did the Gov- 
ernment issue deliver the notes exchange for the forged 
instruments, but the defendant, relying its implied warranty 
the genuineness the endorsements the notes for which the ex- 
change was made.’’ 


Little, anything, can added this terse statement the 
situation, other than say that there was obstacle whatsoever the 


*Here quoted full. 
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path the appellant, preventing from taking any steps for its own 
protection which was advised take, after had been promptly 
notified the Government all the facts concerning the forgery 
which the Government possessed. patent from the record, con- 
sidered its totality, that the defendant was not lulled into any feel- 
ing false security any failure shortcoming the part 
the Government, but its inaction was due solely its insistence 
throughout that duty liability rested upon attached 
the 

Affirmed. 


WILL NOT SIGNED THE END INVALID 
Tyner’s Will, New York Surrogate’s Court, 245 Supp. 206 


Under section the New York Decedent Estate Law, pro- 
viding that will, valid, ‘‘shall the testator 
the end,’’ will which contains clause naming the executors, 
which clause follows the testator’s subscription, void. 


Proceeding Ralph Tyner prove the last will and testament 
Eleanor Tyner, deceased. Probate denied. 

Rounds, Dillingham, Mead Neagle, New York City, for peti- 
tioner. 


WINGATE, S.—Section the Decedent Estate Law provides 
part: 


last will and testament real personal property, 
both, shall executed and attested the following manner: 
shall subscribed the testator the end the will.’’ 


has been uniformly held that this statute should strictly 
strued, the end that opening wedge may driven into the pro- 
tecting barrier against fraud and imposition which interposes. 
452, Am. St. Rep. 429. was said Matter Andrews’ 
Am. St. Rep. 294: 


has been repeatedly laid down the rule this state 
that the intention the testator not considered when con- 
struing this statute, but that the legislature. The question not 
what did the testator intend do, but what has done the light 
the statute? 
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While has been determined that will may sustained where 
the signature followed matter which unrelated the disposi- 
tive parts the instrument (Matter O’Neil’s Will, 516, 
524), this seeming exception the rule has been confined extremely 
narrow limits, with the result that, the writing following testator’s 
has any direct relation the disposition his property 
the administration his estate, the addition will held void 
the entire instrument (Matter Blair’s Will, Hun, 581, 

The application these principles the case bar would seem 
present case hardship, were not borne mind that this 
particular individual advantage must yield the general good. The 
will here propounded holographic. Testatrix makes considerable 
number personal bequests, after which the document reads: 


this ninth day June 1930 
Tyner 
serve without bonds 
Cairns 296 Sterling Place 
Tyner Sound Beach, Conn. 


The foregoing followed the signatures the witnesses. The 
entire instrument, with the exception the names and addresses 
the witnesses, the handwriting the decedent. 

is, course, obvious that the appointment executors 
important integral part the usual testamentary disposition (Sis- 
ters Charity St. Vincent Paul Kelly, 409, 415), 
and that, since this provision follows the signature testatrix, the 
will not signed the end, required the statute, and must 
therefore denied probate (Matter Gedney’s Will, Misc. Rep. 
500, 205; Matter Van Tuyl’s Will, Rep. 618, 

Submit decree accordingly. 


EXECUTORS CONVEYING REAL PROPERTY 
ALLOWED COMMISSIONS 


Wagner’s Will, New York Surrogate’s Court, 244 Supp. 126 


will directed that the residuary estate should pass three 
the testator. The residuary estate included parcel 
real property and mortgage real estate. agreement reached 


NOTE For similar decisions see Banking Law Journal Digest (Third 
Edition) 383. 
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the parties interested the estate provided that the residue 
should divided equally among four children the testator, and 
that the executors should assign the mortgage and deliver deed 
the real property the four children valuations expressed 
the agreement. The executors executed deed conveying the real 
property the four children and reciting the consideration the 
value set forth the agreement, although money passed the 
executors. The executors also assigned the mortgage the four 
children, the consideration expressed the assignment being the 
face value the mortgage, which was the value set forth the 
agreement. was held that the executors were entitled com- 
missions based the valuations the real property and the 
mortgage expressed the agreement. 


the matter the judicial settlement the account 
ings Michael Schildhaus and another, executors the last 
will and testament George Wagner, deceased. 

Decree accordance with opinion. 

Isidor Tankus and Kadel, Van Kirk, Trencher Villamena, all 
New York City, for executors. 

Merkle Merkle, New York City, for objectants Katharina 
Wagner and Catherine Wagner. 

William Lyman, New York City, for objectant Katie Rooney. 

Arthur Moritz, New York City, for objectants Annie Goldsmid 
and Henry Wagner. 
Henry Schackno, New York City, special guardian. 


HENDERSON, the proceeding for the pro- 
bate decedent’s will, agreement was entered into under date 
March 29, 1928, the parties, including all those interested the 
present question, under which the objections were withdrawn and the 
will admitted probate May 11, 1928. 

The executors have filed their account and petition for the judicial 
settlement thereof. They have presented decree and claim 
sions the entire estate, including mortgage real estate and 
parcel real property. The only objections the account are di- 
rected against the amount such commissions. The parties interested 
the residue under said agreement contend that the executors are 
not entitled any commissions said real property, and less com- 
mission said mortgage than the executors claim because the as- 
signees thereof realized less than its face value and its value ap- 
praised the transfer tax proceeding. 

Neither the real property nor the mortgage was gift un- 
der the will which gives three children the residuary estate includ- 
ing these items. The said agreement provided, inter alia, that the 
residue divided equally among four that the child who 
was not entitled any part the residue under the will pay the 
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widow the value the latter’s dower said real property; that the 
widow execute and deliver the executors release such dower; 
that the executors ‘‘immediately upon the said will, as- 
sign said mortgage and deliver deed said real property said 
four children valuations therein expressed; and that said ‘‘real 
property delivered free and any and all 
such mortgages, taxes, assessments, and any other lien any kind 

May 15, 1928, deed conveying said real property said 
four children, subject taxes and water rents record the sum 
$708.86, was executed the executors, and May 25, 1928, said 
deed was recorded the Bronx County register’s office. Although 
money passed the executors, the consideration was expressed 
the deed the value set forth said agreement and the grantees 
were charged with the amount thereof payment account their 
distributive shares under the agreement. One these grantees was 
not entitled any part said real property under the will, and 
hold that the executors received and distributed such real property 
within the purview section 285 the Surrogate’s Court Act, and 
that such conveyance was exercise the executors the power 
sale given them the will. 

The executors assigned said mortgage the four children 
instrument dated May 15, 1928, and recorded the said register’s 
office June 12, 1928. money passed, but the consideration ex- 
pressed the assignment was the face value the mortgage which 
was the value set forth the agreement, and the assignees were 
charged with that amount payments account their distributive 
shares under the agreement. The agreement also provides: 


the executors named the said Last Will and Testament, 
shall paid the full commissions which they are entitled 
for receiving and distributing this 


the parties who entered into said agreement during the probate 
proceeding did not mean thereby expressly include the said real 
property the computation commissions, there would rea- 
son whatever for including the above-quoted provision their agree- 
ment, the executors’ rights commissions the balance the 
estate not assailable under the statute the absence neglect 
misconduct. 

The agreement set forth the value the mortgage $34,375 and 
the value the real property $30,000. The facts that the same 
were appraised the transfer tax proceeding the date de- 
death, August 27, 1927, different figures, and that the 
grantees and assignees later realized different amounts, are not con- 
the values the date the agreement whereunder the 
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executors were execute and deliver the deed and the assignment. 
The parties now objecting then fixed the above values themselves and 
expressed such valuation their agreement. determine the values 
the amounts agreed upon the interested parties, deducting 
however, the amount the unpaid taxes and water rents from the 
agreed value the real property. Among the provisions said 
agreement were those which required the fourth child pay the value 
the dower the widow, and which required the widow deliver 
the executors release her dower interest. Such payment was 
made said child out her share when the four children sold the 
real property, and hold that the value such dower should not 
deducted from the value the real property fixed the agree- 
ment. the gross value the principal accounted for exceeds 
$100,000, each the two executors entitled and will allowed 
full commission such the principal and interest. 

Redraft the decree heretofore noticed for settlement and insert the 
proper figures therein accordance herewith. 


